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Abstract

The paper deals with the constitutional right of the residents of municipalities and territorial units, which entitles them to take
part in the conduct of public affairs within the Slovak republic. The citizens can directly or indirectly participate in sustainable
development and good governance due to legal arrangements, in particular, such as the local referendum, the municipality in-
habitant’s assemblies, the right to petition, the right to file motions, suggestions and complaints with the municipality bodies,
and etc. It focuses on the rights of the residents to comment and to be hear within the activities and actions of the municipal
authorities, but not only within the administrative procedures, but also within the decisions making processes, which have the

impact on the performance of their other rights.
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1. Introduction

The right of citizens to take part in the conduct of
public affairs is one of the elementary political rights
enshrined directly in the Constitution of the Slovak
Republic (hereinafter referred to as the “Constitu-
tion”). This right is declared by Article 30 paragraph
1 of the Constitution: “Citizens shall have the right
to participate in the administration of public affairs
directly or through freely elected representatives,’
and specified by the decision of the Constitutional
Court of the Slovak Republic: “In case of citizens' fun-
damental right to participate directly in the adminis-
tration of public affairs under Article 30 paragraph 1

of the Constitution, this is one of the fundamental
political rights of citizens in a democratic society,
while the administration of public affairs shall mean
the participation of citizens in the political life of the
State, the administration of the State and public af-
fairs in municipalities” (Il. US 9/2000). In the context
of the execution of the administration of public af-
fairs in the territory of self-governing units such as
municipalities and higher territorial units, this right
is specified by Article 67 paragraph 1: “Municipality
inhabitants’ assemblies shall realize a territorial self-
administration by local referendum, by referendum
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on the territory of the higher territorial unit, by mu-
nicipality authorities or by higher territorial unit au-
thorities” The overall and more specific regulation
of the right of the administration of public affairs in
the context of self-governing units is contained in
Act No. 369/1990 Coll. on Municipalities, as amend-
ed (hereinafter referred to as the “Act”) and Act No.
302/2001 Coll. on the Self-Government of Higher
Territorial Units (hereinafter referred to as the “Act
on Self-Governing Regions”).

2. Execution of self-administration -
direct and indirect participation
of entities of the right to take part
in the conduct of public affairs

First of all, it is necessary to make it clear, to whom
the right to take part in the conduct of public affairs
in the local and regional authorities of the Slovak
republic belongs. In accordance with Article 1 para-
graph 1, the municipality getting together persons
having permanent residence in its territory and thus
the person having permanent residence in the ter-
ritory of the municipality is a municipality resident
(Article 3 paragraph 1).”A self-governing region is an
independent territorial, self-governing and adminis-
trative unit of the Slovak Republic,”and “the resident
of the self-governing region is a person who has per-
manent residence in the municipality inits territory™'.
The right to participate in the administration of pub-
lic affairs in the municipality or the higher territorial
unit is therefore not bound to the Slovak national-
ity, but to permanent residence, and the right to
administer public affairs rests with the municipality
residents who may also be citizens of other coun-
tries. In case of application of the right to take part in
the conduct of public affairs, special entities within
self-administration are actively legitimized that are
the persons who “have their real estate located in
the territory of the municipality, pay local taxes or
local charges, have temporary residence registered
in the municipality or enjoy the right of permanent
residence in the higher territorial unit or have honor-
ary citizenship in the municipality”? or persons who
work, carry on business or pursue other activities in
the territory of the municipality, stay often in the ter-
ritory of the municipality, or come from the munici-
pality and the like. These may also be legal persons

' Act No. 302/2001 Coll. on the Self-Government of Higher
Territorial Units (hereinafter referred to as the “Act on Self-
Governing Regions”).

2 Act No. 302/2001 Coll. on the Self-Government of Higher
Territorial Units.
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carrying on business or pursuing other activities in
the territory of the municipality. The Act on Munici-
palities does not define these persons explicitly, but
implicitly their right to participate in the administra-
tion of public affairs arises to them from the universal
nature of fundamental human rights and freedoms
enshrined in the Constitution. However, these per-
sons do not have the right to vote or to be elected
to self-administration bodies of municipalities and
to self-administration bodies of higher territorial
units and do not also have the right to vote in a local
referendum, and therefore, their rights consist in the
mere possibility of active participation in the form of
participation in municipality inhabitants’ assemblies
and meetings of the municipal council, or they may
file motions, complaints, comments with self-admin-
istration bodies and thus exercise, for example, their
constitutional right to petition.

In terms of Article 4 paragraph 2 of the Act, the
self-administration of municipalities shall be ex-
ecuted by inhabitants in the form of direct or indi-
rect democracy. The indirect form of exercising the
right of citizens to take part in the conduct public
affairs is the exercise of the active and passive rights
to elect and to be elected members of the bodies
of a municipality, which are the municipal council
and mayor. The active and passive voting rights are
regulated by the so-called “Election Code” (Act No.
180/2014 Coll. on Conditions of Exercise of Voting
Rights and on amendments and supplements to cer-
tain acts) - the active voting right have the inhab-
itants of the municipality - Slovak citizens having
permanent residence in the municipality who have
reached 18 years of age no later than on the election
day. The right to be elected as the member of the
municipal council is limited only by age, namely 18
years of age. It is contrary, for example, to the age
limit for the candidate for a member of the Nation-
al Council of the Slovak Republic — only the Slovak
citizens who have reached 21 years of age may be
elected thereto. In fact, in the case of the election to
municipal or self-governing region councils, there is
no difference between the active and passive vot-
ing rights. However, the age limit applies to mayors
or self-governing region chairmen. A mayor may be
elected only a resident of the municipality who has
reached 25 years of age no later than on the election
day and met other specific requirements laid down
by special law. Analogous provisions governing the
exercise of the active and passive voting rights also
apply to the elections to the bodies of self-govern-
ing regions, which are the council and self-govern-
ing region chairman.

The application of direct forms of democracy
and thus the direct participation of citizens in the
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self-administration of municipalities can be realized
in the form of a local referendum, the municipality
inhabitant’s assemblies or through universal consti-
tutional rights such as the right to petition, the right
to file motions, suggestions and complaints with the
municipality bodies, the right to information, and
the like. All universal constitutional rights directly
result from the right of citizens to participate in the
administration of public affairs, which is, in accord-
ance with Article 27 paragraph 1 of the Constitution,
declared as follows: “The right to petition shall be
guaranteed. Everyone shall have the right to address
state bodies and local self-administration bodies in
matters of public interest or of other common inter-
est with petitions, proposals, and complaints either
individually or in association with others.” The right
to petition is also regulated by Act No. 85/1990 Coll.
on the Right to Petition, as amended, which indi-
cates that the right to address the municipal bod-
ies with petitions, proposals and complaints in the
context of the respective contribution is not only
the right of inhabitants of the municipality, but of
all natural or legal persons, irrespective of their per-
manent residence. In our opinion, the respective act
only minimally regulates the right to petition in the
execution of self-administration and contains only
basic principles for handling submitted petitions.
For example, Article 5c of the above act states: “If
the subject of the petition is the activity of the lo-
cal self-administration bodies, their members or the
statutory body of the organization founded by the
local self-administration body, the petition shall be
handled by the relevant local self-administration
body." In terms of Article 9 of Act on the Right to Pe-
tition, the right to petition in the execution of self-
administration shall not be subject to administrative
proceedings: “The general regulation on adminis-
trative procedure shall not apply to the handling
of petitions under this act,” but Act No. 9/2010 Coll.
on Complaints, as amended, shall apply thereto, in
which it is declared that “.. the public authority shall
regulate the handling of complaints by its internal
regulations”. We can infer from the context of the
respective provision that the internal regulations of
the municipalities or higher territorial units should
then have the character of binding internal regula-
tions governing clearly the rules for the handling of
petitions or complaints and comments filed by the
residents of the municipality or the higher territo-
rial unit, and they should be published on the official
boards and websites of the municipality so that the
participation of citizens through the respective insti-
tute is as effective as possible.

A referendum is another important element
of direct democracy in municipalities and higher

territorial units. A local referendum is regulated in
the Act on Municipalities, from which it follows that
in terms of the Act the municipal councils are obliged
to declare the local referendum in case of “the legal
merger of municipalities, the division or cancella-
tion of municipalities, as well as the change in the
name of the municipality, removal of a mayor from
office, the petition of at least 30% of eligible voters,
the change in labelling of the municipality or as pro-
vided by special law." The local referendum may ob-
ligatorily be declared if important issues regarding
the life in the municipality and its potential further
development are to be discussed. In terms of Article
11a of the Act on Municipalities, the announcement,
dealing with and checking of particular documents
for the application of the referendum in practice
shall be the responsibility of the municipal council.
Under the Act on Municipalities, details regarding
the organization of local referendums shall be “stipu-
lated by the municipality upon a generally binding
regulation”. Successful adoption of the results of the
referendum shall be subject to the presence of at
least half of the eligible voters of the municipality,
and the decision which is the content of the referen-
dum must be taken by at least an absolute majority
of valid votes.The local referendum carried out in the
territory of self-governing regions is governed by Ar-
ticle 15 of the Act on Self-Governing Regions, which
defines the requirements of the announcement and
the conduct as well as validity of the referendum,
which, in terms of grammar, can be described as al-
most identical compared to the requirements of va-
lidity of a local referendum in a municipality.

As regards the municipality inhabitants’ assem-
bly, which is further tool of direct democracy, and
therefore further tool of the participation of citizens
in the administration of public affairs, Article 11b of
the Act on Municipalities states: “To discuss the mu-
nicipality affairs, the municipal council may convene
an assembly of inhabitants of the municipality or
part thereof, and its further regulation shall be left to
the discretion of the municipality.” Despite the fact
that the Constitution or the Act on Municipalities do
not regulate the binding force of the institute of di-
rect democracy in details, the municipality, through
its council, may stipulate the requirements of the
organization, conduct, control and binding force of
the decisions and measures taken in the public mu-
nicipality inhabitants’assemblies by internal binding
regulations or general binding regulations so that
the adopted conclusions of such municipality in-
habitants’ assemblies have definite legal effects and
are legally binding on the municipal bodies without
doubt on their legal nature and binding or non-
binding force.
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In accordance with Article 3 paragraph 2 sub-
paragraph c) of the Act, the residents of the mu-
nicipality have the right to participate in meetings
of the municipal council. In view of publicity of the
municipal council meetings, which is declared in Ar-
ticle 12 paragraph 9, any other persons shall be en-
titled to take part in such meetings, but the right to
comment on the discussed items on the agenda or
present views on certain items on the agenda does
not directly result for them from the Act, and there-
fore, it is not legally claimable. “In this case, there
is an asymmetry in the Act, namely in the wording
of Article 12 paragraph 10 of the Act, between the
status of residents of the municipality who may or
may not be heard and the status of members of the
National Council of the Slovak Republic, members
of the European Parliament, representatives of the
Government or any other public authority who must
be allowed to speak at their request” (Dostal et al.,
2013). In terms of Article 12 paragraph 12 of the Act,
the details of the meetings of the municipal council
may be directly regulated by the rules of procedure
of the municipal council. Within the purview of the
Act, the municipal council may establish initiative,
executive and supervisory bodies and committees
as its permanent or temporary advisory, initiative
and supervisory bodies. Members of the municipal
council may only be elected members of the munici-
pal council, but members of the committees may
also be other persons, even those who are not, for
example, permanent municipality residents. “Mem-
bership in the committees of the municipal council is
thus another possible form of public participation in
the activities of municipalities. Alike the opportunity
to speak in the meetings of the municipal council,
the membership in the committees is not claimable
and it depends only on the decision of the munici-
pal council whether the persons who are not mem-
bers of the municipal council are elected members
of the committees or the committees consist only
of the members of the municipal council” (Dostal et
al., 2013). As regards the activities of the municipal
council or the committees, the Act does not state
and stipulate the requirements of publicity of their
meetings, thus suggesting that this issue falls within
the competence of the municipal council, which
should regulate the publicity or non-publicity of the
meetings of its advisory bodies by the rules of pro-
cedure and it should also regulate the opportunity
to speak for other persons who are not members of
these advisory bodies.

In our understanding, an important component
to increase the direct participation of citizens in the
administration of public affairs is the so-called rais-
ing of the awareness of citizens about the activities

Jana Neuschl

of bodies of self-administration at all levels through
necessary informedness implemented by means of
disclosure of different kinds of information about
activities and intended activities of the municipal
council, its bodies, committees, about their agenda
and materials to be decided, and about the deci-
sions and activities of the mayor and the administra-
tive staff of the respective municipal bodies. In our
opinion, only transparent self-administration is the
right way to increase real participation of citizens in
the administration of public affairs.

3. Conclusion

As seen above, legislation in the field of regulation
of participation of citizens in the administration of
public affairs is left to the arbitrariness of individu-
al bodies of self-administration, particularly of the
members of municipal and self-governing region
councils, which in our opinion should be changed
and in many cases there should be statutory regu-
lations of individual institutes of direct democracy
so as not declared at the level of theory but used in
practice. The citizens, especially residents of munici-
palities and territorial units should play the greater
role within local government. The legislators, in
particular, regional presidents, parliamentarians,
mayors and county councillors, such as authorised
representatives of the democracy, should take more
account of the wider impact of its policy decisions
to life of citizens and should allow for timely action
to prevent the decrease in the efficiency of partici-
patory democracy in their territories, because such
democracy and civil dialogue are not empty slogan,
but, rather essential principles on which the success
of the modern, democratic, civic society and there-
fore of its future depends.
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