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Abstract

This study exhibits the separation of the control of the legality of local governments from the
supervision of the legality of local governments, separation of the financial and economic audit from
the supervision of legality, and classification and characterization of the supervisory instruments.
Legality control was the form of the control of local governments within the public administrative
organization from 1990 to 2011. The control implemented within the previous public administrative
organization had a less severe influence than today’s supervision. The public administration organ
(government office) exercising the power of legality review had fewer instruments, and did not have
instruments allowing any direct intervention. As regards its subjects, the financial and economic
audit examines the responsible management of a) public funds and b) State and the local
government assets. This audit is not part of the supervision of legality, and therefore its subjects
differ from those of the supervision of legality. The hypothesis of the study is that the instruments
of the supervision of legality ensure the lawful operation of local governments and objective legal
protection. Descriptive analysis, practical analysis and the comparative method are typical research

methods.
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1. Introduction: Aims and Hypothesis

The study covers the supervision of the legality of local governments as well as the analysis
and evaluation of its instruments. The purpose of the use of supervision instruments is to
eliminate any infringement of the law, and thereby to ensure lawful operation and the
performance of the duties of the local government and to protect the functions of the local

government.

The aims of the study are a) separation of the control of the legality of local governments
from the supervision of the legality of local governments, b) separation of the financial and
economic audit from the supervision of legality, and c) classification and characterization of

the supervisory instruments.

The hypothesis of the study is that the instruments of the supervision of the legality

ensure the lawful operation of local governments and objective legal protection.

The typical research methods the descriptive analysis, the practical analysis and the

comparative method.

2. Characterization of the supervision of the legality of local governments

Public administration supervision is a differentiated public administration activity, and
supervision of legality is one of its types. The supervision of the legality of the following
supervised autonomous entities is distinguishable in the public administrative organization:
a) local governments, b) national minority self-governments, c) statutory professional
bodies and d) regional development councils [Fazekas 2014: 134-137, Szalai 2014: 65-66].

Capital and county government offices are responsible for the supervision of the legality of
local governments [Fundamental Law Art. 34/4]. As regards their status, the capital and
county government offices (hereinafter referred to as ‘government offices’) are responsible
for the supervision of legality and are territorial state administration organs of the
Government with general competence (public administration organ) and territorial

governmental administration organs [Fundamental Law Art. 17/3, GAA Section 2/4].
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The local governments that are subject to supervision can be classified into the following

groups:

a) municipal local governments: local governments of villages, towns/cities, county

seats, cities with county rights and of the districts of Budapest,
b) territorial local governments: county local governments and

c¢) municipal and territorial local government: the capital local government of

Budapest [LGA I, Section 3/1-3].

Local governments have an autonomous status, legal personality, general powers, and

municipal or territorial competence.

The purpose of the supervision of legality is to ensure objective legal protection,
protection of the legal order, and the legality of the operation of the local government’s
representative body, committee, partial local government, mayor, lord mayor, as well as the
chairman, association and clerk of the County Council (hereinafter collectively referred to
as ‘party concerned’) [LGA Il Section 132/2, Fazekas 2014: 136].

LGA 1l exhaustively specifies the scope and subject of the supervision of legality. By virtue
of the powers of supervision of legality, the government offices examine for the party

concerned:
a) legality of its operation and decision-making procedure;
b) legality of its decisions;
c) performance of its legislative obligation as well as its statutory decision-making
obligation and obligation to perform its duties [LGA |l Section 132/3].

In connection with the subjects of the supervision of legality, LGA Il also specifies
exceptions. The procedure of supervision of legality does not cover decisions made by the

party concerned

a) based on which a labor dispute or a public service related dispute (appointment,

dismissal, disciplinary sanctions, etc.) may be initiated, or

b) based on which judicial or public administration official proceedings as specified by
the law may be initiated (special decisions made within the authority’s competence,

etc.), or

c) that were made by the representative body of a local government in the exercise of
its discretionary powers, except for the examination of the legality of the decision-
making procedure [LGA Il Section 132/4-5].
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As regards its aspects, the supervision of legality is only a legality control; efficiency,

effectiveness or other aspects may not be examined [Fazekas, 2014: 136].

3. Separation of the control of the legality of local governments from the supervision

of the legality of local governments

Legality review was the form of control of legality of the local governments within the
public administrative organization from 1990 to 2011. A lot of criticism has been voiced
concerning legality review, as well as its instruments and lack of instruments, on both
theoretical and practical levels. The control implemented within the previous public
administrative organization had a less strong influence than today’s control, as the public
administration organ (government office or its legal predecessor) exercising the power of
legality review had less instruments, and did not have instruments allowing any direct
intervention [Hoffmanné, Hoffman 2005: 95-101, Arva 2011: 18-19]. The following
instruments were available for the public administration organ exercising the power of

legality review:
a) call for termination of violation of the laws,
b) right to initiate a procedure,
c) convocation of the representative body of a local government,

d) professional assistance [LGA | Section 98/2/e-g, Section 99, Invalid from 1.1.2012.,
Szabd 1999: 542-548, Torma 2004: 457-458].

The purposes of the initiative could be: a) review of a decision of the local government
(decree and resolution), b) convocation of the representative body of a local government,
and assessment of the liability of an officer of the representative body, c) examination of
economic management at the State Audit Office as well as d) dissolution of the

representative body of a local government.

The public administration organ exercising the power of legality review could not directly
intervene if the party concerned violated the law. The typical instruments ensuring direct
intervention and characteristic of supervision were also regulated in the Constitution and
in LGA |, and the legislator assigned these instruments to the scope of other public bodies,
the court (review of the resolution of a local government, suspension of its execution), the
Constitutional Court (review of local government decrees) and the National Assembly

(dissolution of the representative body of a local government) [Constitution Section 19/3/I,
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LGA | Section 93/2, Invalid from 1.1.2013. LGA | Section 99/2/a-b, Section 99/3. Invalid
from 1.1.2012., Szab6 1999: 542-548].

When the local governments were re-regulated, the legislator specified the form of the
control of legality of the local governments enforced within the public administrative

organization as supervision of legality from 1 January 2012.

Supervision of legality ensures stronger control with several instruments offering direct
interventions in the public administrative organization. Firstly, it includes the subjects and
instruments of the previous legality review; secondly, the scope of its subjects and
instruments has been extended or modified; and thirdly, the government offices now have
a right to directly intervene (adoption of missing acts, fining) beyond initiating a procedure.

In addition, the competence of the court has been extended [Gyurita 2014: 17-18].

The Hungarian system of supervision of legality is characterized by the elements of a
cooperating-helping supervision, and fundamentally, the use of the instruments is intended
to protect the local government functions and to ensure the performance of the duties by
the local governments [Hoffman 2014: 341-343]. These instruments allow subsequent

interventions in the case of infringement of laws.

4. Separation of the financial and economic audit from the supervision of legality

As regards its subject, a financial and economic audit examines the responsible
management of a) public funds and b) state and local government assets. This audit is not
part of the supervision of legality, and therefore its subjects differ from those of the

supervision of legality.

The audit of the economic management of the local governments has two forms: a)
internal audit enforced within the organization of the local government (the competence of
the town clerk and the financial committee) and b) external audit (the competence of the
State Audit Office, the Hungarian State Treasury, etc.), and this latter belongs to the
competence of external bodies outside the organization of the local government [Nagy,
Hoffman 2012: 418-424].

Before the audit of the economic management, the economic management and assets of
the local government must be discussed in brief. The autonomy of the economic
management of the local government is set out in the Fundamental Law in the following
way: ,In the management of local public affairs and within the framework of the Acts, local
governments: shall determine their budgets and autonomously manage their affairs on that

basis;” [Fundamental Law Art. 32/1/f]. In addition, the Fundamental Law also provides that
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the property of local governments shall be national assets [Fundamental Law Art. 38/1].
Public finances are constituted by the central and local government subsystems, and the
budget of local governments is part of the public finances. The budget of the local
government subsystem is separated from the central budget (subsystem), and is connected
to it through central budget supports. The economic management of a local government is
based on its annual budget [LGA Il Section 111/1-2].

In connection with the external audit, the State Audit Office (hereinafter referred to as
‘SAQ’) must be highlighted, which, as regards its legal status, is an audit organ with general
powers and the financial and economic audit organ of the National Assembly. On the one
hand, the Fundamental Law specifies the scope of audit by the SAO, and on the other
hand, the audit aspects. Acting within its functions laid down by the law, the SAO shall
audit a) the implementation of the central budget, b) the administration of public finances,
c) the use of funds from the national budget and d) the management of national assets. The
State Audit Office shall carry out its audits according to the criteria of lawfulness,

expediency and efficiency [Fundamental Law Art. 43/1].

The SAO performs its audits on the basis of an audit plan. The SAO must perform audits on
the basis of the decisions made by the National Assembly, and may perform audits at the
request of the Government [SAOA Section 3/2-3].

The SAO draws up reports on the audits, which contain the facts disclosed in it as well as
findings and conclusions based on them. The mayor and the chairman of the County
Council must present the report related to the local government to the representative
body of a local government and to the County Council. No appeal lies against the reports
of the SAO or the findings and conclusions contained in them, and they may not be

challenged before a court or another authority [SAOA Section 32/1 and 6, Section 1/6].

In connection with the instruments of the SAQO, it should be noted that it has no direct
sanctioning instruments, but may initiate a procedure before the competent organ to

enforce the legal consequences [SAOA Section 1/4-5].

The instruments available for government offices for the supervision of legality include a)
instruments ensuring direct interventions (adopting a decree concerning the budget or the
annual discharge procedure instead of the local government, etc. in the framework of the
adoption of missing acts) or b) instruments not ensuring direct interventions (initiation of a
procedure before the SAO, etc.), which affect the economic management of the local

government.
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5. Classification and characterization of the supervisory instruments

The purpose of the use of the supervisory instruments is to eliminate any infringement of
the law, and thereby to ensure lawful operation and the performance of the duties of local
governments and to protect the functions of local governments. Supervisory instruments
are classified by the literature according to several aspects. Jené Kaltenbach distinguishes

two groups as follows: Using the supervisory instrument,

a) the decision made by the local government is not assigned to the supervisory
organ, these are so-called supporting or correctional instruments: aa) requesting
information, ab) advising, ac) objection, annulment of an act, ad) compulsory order

ae) approval (licensing).

b) the supervisory organ acts or makes a decision instead of the local government,
these are so-called ‘replacement’ instruments: ba) adoption of a missing local
government decree, bb) assignment of a state agent, bc) dissolution of the local
government [Kaltenbach 1991: 169-174].

Imre Verebélyi distinguishes a) general and b) special supervisory instruments. General
supervisory instruments are characterized by the fact that they cover the operating
conditions of the local government, and if the supervisory organ is allowed to use the
supervisory instruments only in the case of infringements and subsequently, then this form
of supervision is an overall supervision of legality. General supervisory instruments
applicable in the case of an infringement are aa) reparative and ab) repressive (punitive)
instruments. Special supervisory instruments may not be used for all aspects of the local
government’s operation. Special supervisory instruments include ba) joint decision bb) right
to agree, bc) right of consultation, bd) approval in exceptional cases [Verebélyi 1987: 304-
313]. Contrary to general supervisory instruments, special supervisory instruments do not
involve subsequent intervention, but are preliminary controls to prevent any infringing

decision.

The Fundamental Law and LGA Il regulate supervisory instruments, and assigns them to
the government office (public administration organ) appointed to exercise the right of
supervision of legality and other public bodies, non-public administration bodies
(Constitutional Court, court, National Assembly), and typically, instruments allowing direct
interventions (review of decisions, dissolution) are available to the latter bodies [Szalai
2014: 65-66].
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The following main types of supervisory instruments (hereinafter referred to as
‘instruments’) as provided for in the Fundamental Law and LGA Il for the government

office, as legality supervisory organ, are distinguished:
a) call for legality,
b) initiation of a procedure

ba) initiation of the convocation of the representative body of a local

government or of the association council,
bb) initiation of the review of a local government decree before the Curia,

bc) initiation of the review of a local government resolution before the

Administrative and Labor Court,

bd) initiation of the establishment of failure of complying with the legislative

obligation before the Curia,

be) initiation of the establishment of failure to make decisions and perform

duties before the Administrative and Labor Court,

bf) initiation of the review of supports granted from the central budget before

the Hungarian State Treasury or the sponsoring entity,

bg) initiation of the examination of the economic management of the local

government before the SAO,

bh) initiation of a procedure against the mayor or against the clerk before the

mayor,

bi) initiation of legal proceedings for the dismissal of a mayor repeatedly

infringing the law,
c) recommendation

ca) recommendation to the minister liable for the supervision of the legality of
local governments (hereinafter referred to as ‘minister’) to request the
Government to propose to the Constitutional Court to review compliance of a

local government decree with the Fundamental Law,

cb) recommendation to the minister to request the Government to propose the
dissolution of the representative body of a local government operating in

breach of the Fundamental Law,

d) convocation of the representative body of a local government or of the association

council,
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e) adoption of missing acts,

f) imposition of legality supervision fines [LGA Il Section 132/1, Fundamental Law
Art. 32/4-5, Ivancsics 2015: 243-244, Patyi 2017: 89-90].

In connection with the regulation of the instruments, it can be stated that it adopts the
instruments specified in LGA | (call for legality, initiation of a procedure, convocation of the
representative body of a local government), modifies certain previous instruments (the organ
liable for the supervision of legality may not directly challenge a decree infringing the
Fundamental Law before the Constitutional Court), specifies new instruments (fining,
adoption of missing acts), and provides a wider scope for the government offices in the

initiation of procedures.

As regards their nature, there are supportive, correctional (call for legality, annulment of
acts, etc.), substitutive, and sanctioning (adoption of missing acts, dissolutions) instruments;

however, supportive and correctional instruments are predominant.

The majority of the instruments available to government offices, as legality supervisory
bodies, still does not ensure direct interventions (call for legality, initiation of a procedure,
recommendation). Andrds Patyi explains in connection with the instruments provided for
government offices: “Only a minor part of the supervisory instruments of the government

agent is indeed supervisory in nature, they mostly allow only control.” [Patyi 2017: 90].

The call for legality is the first and mandatorily used instrument. Where the call for legality
fails, a repeated call or another instrument is applicable, and more than one instrument can

be used simultaneously.

Finally, it should be noted that the Fundamental Law and LGA Il provide other instruments
(powers) for the Government and government offices, which are not qualified by the
legislator as legality supervision instruments. These other instruments are not qualified as
legality supervision instruments in a general sense, because they do not react to actual
infringements, nor do they correct or sanction them. Examples include the contribution of
the Government to borrowing by the local government in an amount specified by the law or
to its other commitments, and the approval given by the competent government office in
the case of exchange of a corporate share or a property owned by the local government
above a threshold specified by the law [Fundamental Law Art. 34/5, LGA Il Section
108/A/2, lvancsics 2015: 244]. In fact, these powers (instruments) are preconditions for the
validity of the decisions made by the local government; the Government or the government

office intervenes preliminarily in order to prevent any potential infringement.
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6. Types of the instruments of the legality supervisory organ (government office)
6.1. Call for legality

LGA | also regulates the call for legality as one of the instruments of legality review and the
primary instrument of the same. Currently, LGA Il and the Government Decree regulate
the call for legality as the primary instrument to be used, and it is a precondition for the
use of other instruments, with two exceptions: a) initiation of an audit concerning the
economic management of the local government before the SAQO, and b) imposition of a fine
due to a repeated breach of the same legal obligation already indicated in a previous call
for legality. If the government office finds an infringement during the review, it has no
discretionary power, and has to call on the party concerned to terminate the infringement
[LGA Il Section 132/1/a, Section 134, Government Decree Section 2, Sections 7-9, Balogh,
Gabor 2018: 52].

The call for legality is a supportive (correctional) and reparative instrument. The party
concerned is the addressee of the call for legality. As regards its subject, the call for legality
is a written warning related to the infringement and self-correction, and as regards its
content, it is not an instrument of direct intervention. A call does not cause the annulment
or modification of the challenged decision, remedy of the default, and it has no suspensory
effect on the implementation of the decision or measures involved in the call for legality.
No appeal lies against the call (no judicial review is applicable) [Balogh, Gabor 2018: 52-
56].

The Government Decree details the following mandatory content elements of the call for
legality: a) infringement committed, b) specific indication of the infringed legal provision, c)

the grounds, d) the deadline given for the termination of the infringement.

The party concerned (supervised) has double obligations in connection with the call for
legality, and is obliged to examine the call for legality on the one part, and to inform the

government office on the other part. If the party concerned (supervised)

a) agrees with the content of the call for legality, then it must take measures to
remedy and terminate the infringement (self-correction), and inform the

government office on the measures taken on the basis of the call for legality, or

b) does not agree with the call for legality, then it must inform the government office

of its disagreement.

The party concerned is not obliged to accept the call for legality and to use self-correction.

As a legal consequence of the failure of the call for legality, the government office may
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issue a repeated call for legality, or decide on the use of another legality supervision

instrument at its discretion.

The Curia’s Council of Local Governments have stressed the followings in connection with
the repeated call for legality: “In this case, the Curia theoretically points out that based also
on the provisions of LGA Il, the government office may issue a repeated call for legality for
the termination of the lawlessness of the local government decree, if the previous notice
failed, and after this notice the government office did not initiate the Curia’s norm control
procedure in due time. In such cases, the possibility of the initiation of a procedure
intended to review the local government decree (...) reopens after the repeated notice.”
[Curia: K6f.5.055/2013/9]

Obviously, the primary purpose is to have the parties concerned voluntarily correct or
remedy the infringement in connection with the call for legality, and the government office
or - at its initiation (recommendation) - another public organ may intervene only if the
infringement is not terminated despite the call for legality (the first legality supervision

instrument to be used).

6.2. Initiation of a procedure before another organ

If a procedure is initiated, the government office directly proposes the competent organ
(court, the SAQ, etc.) to initiate and conduct the procedure, and to make a decision (direct
intervention) or to take other measures in order to restore the lawful operation and to
objectively protect the law. The minister’'s consent or approval is not necessary for the

government office to exercise its right of initiation.

In general, failure of the call for legality is the precondition for the initiation of a procedure.
The addressee of the initiation of a procedure may be a) the party concerned or b) another
public organ (Constitutional Court, court, etc.). As regards its subject and content, the right
of initiation regulated by LGA Il has been significantly expanded in comparison to the right

of initiation regulated in LGA I.

Initiation of the convocation of the representative body of a local government and of the
association council: LGA | also regulated the convocation of the meeting of the
representative body of a local government. Currently, LGA Il and the Government Decree
regulate the convocation of the meeting of the representative body of a local government
and of the association council as one of the instruments available to the legality
supervisory organ [LGA Il Section 132/1/b, Section 135, Government Decree, Section 10].

The mayor or the chairman of the association council is the addressee, and the government
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office may initiate the convocation of the meeting of the representative body of a local

government and of the association council before them.

As regards its subject, the purpose of the initiation is to convene the meeting, if the
discussion of the legality matters is reasonable in the interest of the legal operation of the

local government and of the association.

The Government Decree regulates the content of the initiation, and based on this, in the
initiation, the government office indicates those items on the agenda the discussion of

which is reasonable for the lawful operation.

On the basis of the initiation, the representative body of a local government or the
association council must be convened. If the mayor or the chairman of the association
council fails to comply with the initiation of the government office, the legal consequence
is that the government office implements the failed act, i.e. it convenes the meeting of the
representative body of a local government or of the association council [Balogh, Gabor
2018: 57-58].

Initiation of the review of a local government decree: LGA | also regulated the initiation of the
review (an abstract and subsequent norm control) of a local government decree (piece of
legislation). The government office could directly initiate the review or annulment of a local
government decree infringing the Constitution and/or the laws before the Constitutional
Court, and a failed call for legality was the precondition for the initiation. The authority to
review the local government decrees (which is an abstract and subsequent norm control)
has been divided between the Constitutional Court and regular courts from 2012, thereby
the competence of the Constitutional Court has been limited to the constitutional review
of local government decrees, while the competence of regular courts has been limited to
the control of the legality of local government decrees [CCA Section 37/1, Balogh, Zsolt
2018: 737].

Since 2012, government offices have not been entitled to directly initiate the review of the
compliance of a local government decree with the Fundamental Law before the
Constitutional Court (a control of whether or not it is contrary to the Fundamental Law),
however, it may directly initiate the review of the compliance of the local government
decree with the laws before a court (legality control) [Balogh 2012: 16-17, Nagy, Hoffman
2012: 478-479].

The Fundamental Law, LGA Il and the ACP regulate the initiation of the review of the
compliance of a local government decree with the laws [Fundamental Law Art. 32/4, LGA
Il Section 136/2-3, ACP Section 140, Section 143, Section 145]. A failed call for legality is
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a precondition for the submission of a motion to the court. The addressee of the motion
(initiation) is the court; the legislator has designated the Curia as the competent court
[OACA Section 24/1/f].

As regards its subject, the motion submitted to the court initiates the review of the
compliance of the local government decree (piece of legislation) with other laws, i.e. the

establishment of the lawlessness of the local government decree (legality control).

The mandatory content elements of the motion to be submitted to the court are set out

both in LGA Il and the ACP; based on these acts, the motion must contain the following:
a) the local government decree to be reviewed by the Curia,
b) indication of the provision of the decree that is considered as infringing, and

c) indication of the provision of the law that is infringed by the local government

decree,
d) the reason why the Government Office finds the relevant provision infringing.

The government office sends the motion also to the local government concerned
simultaneously with the initiation of the legal proceedings. The local government may use

self-correction until the Curia makes a decision, i.e. it may modify or annul its decree.

In its decision, the Curia may order the temporary prohibition on application of the local
government decree, either at the request of the government office or of its own motion; in
this case, the Curia acts by properly applying the rules related to immediate legal
protection. The legal consequence of the decision of the Curia is that the local government
decree or its provision affected by the temporary prohibition on application may not be

applied until the day following the publication of the Curia’s final decision.

Initiation of the review of a local government resolution: LGA | also regulates the initiation of
the review of a local government resolution by the court. Currently, LGA Il regulates the
initiation of the review of a local government resolution - similarly to LGA | - as a legality
supervision instrument [LGA Il Section 132/1/d, Section 139], and the detailed rules are
set out in the ACP.

A failed call for legality is a precondition for the submission of the motion to the court. The

Administrative and Labor Court shall be the addressee of the motion.

As regards its subject, the motion is intended to review the local government resolution,
i.e. the subject of the legal proceedings is the legality review of the local government
resolution (normative or special resolution). The content and formal requirements related

to the motion are regulated by the ACP in detail. The motion submitted against the local
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government has no direct legal consequences; it has no suspensory effect on the
implementation of the local government resolution. Similarly to the rules of LGA |, the
government office may initiate the suspension of the implementation of the infringing local
government resolution challenged by the motion before the court seized. The government
office still has no authority to suspend the implementation of the local government
resolution; it may only initiate its suspension before the court [Balogh, Gabor 2018: 64-
65].

To summarize the above, it can be stated that government offices are not entitled to
review local government decisions (local government decrees and resolutions), but only to

initiate their review before the Constitutional Court or another court.

Initiation of establishment of a breach of the legislative (regulatory) obligation and of
authorization to adopt the missing regulation: The organ exercising the power of legality
review could refer the matter to the Constitutional Court, if the local government failed to
meet its legislative (regulatory) obligation deriving from its legal authority, and with this
failure it infringed the Constitution; however, it was not entitled to initiate an authorization
to adopt the missing regulation [Nagy, Hoffman 2012: 484-487]. Among the legality
supervision instruments, the Fundamental Law and LGA Il regulate the initiation of the
establishment of breach of legislative obligation, and the ACP also contains rules in
connection with the initiation (motion) [Fundamental Law Art. 32/5, LGA |l Section 137,
ACP Sections 148-149]. A failed call for legality is the precondition for the initiation. If the
local government does not meet its legislative obligation despite the call for legality sent by
the government office, i.e. it does not adopt the local government decree in question, then
the government office may refer the matter to the court. The Curia shall be the addressee

of the motion [OACA Section 24/1/g].

As regards its subject, the first motion of the government office initiates the establishment

of a breach of legislative obligation by the local government.

LGA Il and the ACP identically provide the mandatory content elements of the first motion

to be submitted to the court; based on these acts, the motion must contain the following:

a) indication of the provision of the law based on which the local government has a

legislative obligation,

b) the reason why the government office finds that a breach of legislative obligation

can be established,

c) the local government decree related to the breach of legislative obligation and

necessary for the judgement of the breach.
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If the motion of the government office is well-founded, then the Curia establishes that the
local government failed to meet its mandatory legislative obligation, and by setting a
deadline, it orders the local government to meet its legislative obligation. As regards its
content, the Curia’s resolution establishes the breach of legislative (regulatory) obligation
on the one part, and obliges the local government to adopt the missing act (decree) on the
other part. The Curia’s resolution is binding for both the government office and the local
government. The local government must remedy its breach on the basis of the Curia’s
resolution. If the local government does not comply with the provisions of the Curia’s
resolution, as a legal consequence, the government office shall repeatedly refer the matter
to the court (Curia). As regards its subject, the second motion is intended to apply for

authorization to adopt the missing act (decree) [Balogh, Gabor 2018: 68-74].

Initiation of establishment of the breach of decision-making obligation and obligation to perform
its duties and of authorization to adopt the missing decisions: Among the instruments, LGA |
did not regulate the initiation of a procedure in the case of the local government’s failure
to meet its decision-making obligation and obligation to perform its duties, and therefore
the government office had no instruments in the case of such failures after a failed call for
legality. However, the Fundamental Law and LGA Il already regulate among the
instruments the initiation of a procedure in the case of failure of the mandatory decision-
making obligation, and LGA Il also regulates the initiation of a procedure in the case of
failure to meet the obligation to perform mandatory duties [Fundamental Law Art. 32/5,
LGA Il Section 140, Balogh, Gabor 2018: 66-67].

A failed call for legality is a precondition for the initiation of legal proceedings.

In the case of a breach of the local government’s decision-making obligation and obligation
to perform its duties, the addressee of the motion of the government office shall be the

Administrative and Labor Court. As regards its subject, the motion is intended to initiate:

a) the establishment of the failure of the local government to meet its mandatory

decision-making obligation and ordering it to make the decision in question, or

b) the establishment of the failure of the local government to meet its obligation to

perform its mandatory duties (public service) and ordering it to perform the duties.

LGA Il specifies also the mandatory content elements of the motion to be submitted to the

court. Based on this, the motion contains the followings:

a) indication of the provision of the law based on which the local government has a

decision-making obligation or an obligation to perform certain duties, and
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b) the reason why the government office finds that breach of that decision-making

obligation or obligation to perform certain duties can be established.

If the motion of the government office is well-founded, then the Administrative and Labor

Court establishes:

a) the breach of the decision-making obligation, and obliges the local government to

make the decision by setting a deadline, or

b) the breach of obligation to perform certain duties (public service), and obliges the
local government to perform the duties (public services) in question by setting a

deadline.

If, despite being obliged by the court, the local government still does not perform its
mandatory decision-making obligation, then the government office may repeatedly refer
the matter to the court. As regards its subject, the second motion is intended to request an
authorization to adopt the missing acts (decisions). In the case of failure of duty
performance (public service), there is no possibility to file a second motion after failure of
complying with the judicial order. The government office may not request the court to

authorize it to perform the duty (public service) in question [Balogh, Gabor 2018: 66-67].

Initiation of the review of supports granted from the central budget: LGA | did not regulate the
initiation of the review of supports granted from the central budget. Among the
instruments, LGA Il regulates the initiation of the review of supports granted from the
central budget, and the Government Decree sets out procedural rules [LGA Il Section
132(1)(g), Government Decree Section 17]. A failed call for legality is the precondition for
the initiation of the review of supports. The Hungarian State Treasury or the grantor shall
be the addressee of the initiation depending on the subject of the initiation. As regards its
subject, the initiation is intended to review (a) supports granted to local governments from
the central budget for the performance of mandatory duties as specified by the law, and (b)
budgetary supports. The review must be initiated before the Hungarian State Treasury in

the first case, or before the grantor in the latter case [Balogh, Gabor 2018: 75-76].

No requirements related to the form or content of the initiation are set out either in LGA I
or in the Government Decree. The Hungarian State Treasury and the grantor must respond
to the initiation of the government office on the merits, contrary to the initiation before
the State Audit Office. This means that the initiation of the government office must be
examined by the Hungarian State Treasury or the grantor on the merits. The legal
consequences of the initiation or the subsequent review may include the suspension,

retention or withdrawal of the support by the Hungarian State Treasury or the grantor. It
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must be stressed that the Hungarian State Treasury or the grantor is entitled to directly

intervene, and the government office may only initiate the review of the supports.

Initiation of the conduct of a review concerning economic management: LGA | has also
regulated this instrument. The SAO was not obliged to initiate a review on the basis of the
initiation. As a result, the instrument was not a very efficient one, which was highlighted
also by Lajos Szabé (already back in 1999) in the following way: “(...) the public
administration office may also initiate a review before the State Audit Office; however,
there is no law providing that the State Audit Office is obliged to do so, and therefore the
initiations made by the public administration office for review failed for years (almost
without exception).” [Szabd 1999: 527] Imre Verebélyi also highlights the problems in
connection with the external control of the financial-economic activities of local
governments by the SAO. He also offers additional solutions, and highlights, among others:
“(..) It is advisable to set up a proper control system within the executive power
responsible only for legality control within these latter numerous local duties.” [Verebélyi
1998: 121]

There was also an opinion that legality review should be connected with financial review:
“One of the obstacles of legality review by the highest-ranking officer is that, within the
meaning of Section 92/1 of LGA |, the economic management of local governments is
controlled by the State Audit Office. The efficiency of the review of the local governments
and the success of the economic management of the local governments would be
undoubtedly improved, if legality review and financial review were connected within one
organ.” [Gelencsér 2006: 102]

LGA Il also regulates the initiation of the conduct of reviews concerning the economic
management of local governments, and the Government Decree sets out relevant

procedural rules [LGA Il Section 132/1/j, Government Decree, Section 2/3].
A failed call for legality is not a precondition for the use of this instrument.

The SAO shall be the addressee of the initiation. As regards its subject, the initiation is

intended to review the economic management of local governments.

No requirements as to the form or content of the initiation are set out either in LGA Il or in

the Government Decree.

The SAO is not obliged to perform a review on the basis of an initiation made by the
government office and intended to conduct a control of the economic management of a
local government, nor is it bound by the initiation. The initiation continues to have no

direct legal consequences for the local government.
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Initiation of a disciplinary procedure against the mayor or the town clerk: Among the
instruments, LGA | regulated the initiation of the establishment of the liability of officers of
the representative body of a local government. Currently, LGA Il regulates the initiation of
a disciplinary procedure; however, neither LGA Il, nor the Government Decree sets out
additional rules [LGA Il Section 132/1/i]. A failed call for legality is a precondition for the
use of this instrument. The party exercising the employer’s right and entitled to initiate the
disciplinary procedure shall be the addressee of the initiation. The representative body of a
local government exercises the employer’s right over the mayor, and the mayor exercises it
over the clerk [CSO Section 225/A/1, LGA |l Section 67/1/f]. Due to the above reasons,
the addressee of the initiation shall be the representative body of a local government in
the case of initiation of a disciplinary procedure against the mayor, and it shall be the
mayor in the case of initiation of a disciplinary procedure against the town clerk. As regards
its subject, the initiation is intended to launch and conduct a disciplinary procedure. The
government office does not exercise a personnel or disciplinary right over the officers of
the supervised organ, and due to this reason, it is not entitled to conduct a disciplinary
procedure, only to initiate the conduct of such a procedure before the party exercising the
employer’s right, i.e. before the representative body of the local government (in the case of

the mayor) or the mayor (in the case of the town clerk) [Balogh, Gabor 2018: 78-79].
LGA Il and the Government Decree do not regulate the content and form of the initiation.

Initiation of legal proceedings for the dismissal of the mayor: LGA |l regulates the initiation of
legal proceedings for the dismissal of the mayor among the instruments [LGA Il Section
132/1/h]. A failed call for legality is a precondition for the initiation of legal proceedings.
An additional precondition for the initiation of legal proceedings is repetitive infringements
by the mayor; a single infringement does not serve as a basis for the initiation of legal

proceedings.

The competent court shall be the addressee of the motion; the Administrative and Labor
Court has a competence in connection with the motion. The subject of the motion
submitted to the court (statement of claim) is the dismissal of the mayor. Simultaneously
with the submission of the motion related to the dismissal of the mayor, the government
office may also request the suspension of the position of the mayor. The legal
consequence of the well-founded motion of the government office is that the court
dismisses the mayor. The dismissal of the mayor is a sanctioning instrument, which is used
not by the government office, but by the court in response to a motion by the government
office [ Balogh, Gabor 2018: 76-78].
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6.3. Recommendation

The terms ‘initiation’ and ‘recommendation’ are not synonymous. Contrary to initiation, in
the case of a recommendation the government office may not directly initiate a procedure
before the competent organ, but makes a recommendation to the minister to initiate the
procedure. The addressee of the recommendation shall be the minister. The minister does
not automatically submit a motion on the basis of the recommendation, first he/she
examines the recommendation, and then proposes initiation by the Government (for the
dissolution of the representative body of a local government and the review of the
compliance of the local government decree with the Fundamental Law), if the relevant

conditions are met.

In this case, a multistage procedure is launched, where the infringement of the
Fundamental Law is examined at several stages to make sure that well-found motions are

submitted to the Constitutional Court and the National Assembly.

Recommendation for the review of a decree infringing the Fundamental Law: The government
office may no longer directly initiate the review of a local government decree’s compliance
with the Fundamental Law; it may only recommend it to the minister (constitutional
review) [Nagy, Hoffman 2012: 478-479].

LGA Il regulates recommendation, as an instrument available to government offices, and
the Government Decree sets out procedural rules for the government office and the

minister [LGA Il Section 132/1/c, Section 136/1, Government Decree Sections 11-12].

Failed use of two instruments by the government office is the precondition for the use of a

recommendation:
a) the call for legality, and

b) initiation of the convocation of the representative body of a local government or of

the association council, or

the convocation of the representative body of a local government or the
association council has not been successful, and therefore the government office

still considers the local government decree as infringing the Fundamental Law.

As regards its subject, a recommendation is intended to request the Government to initiate
the review of the compliance of a local government decree with the Fundamental Law

(examination of the infringement of the Fundamental Law).

The government office must attach the draft motion to the recommendation; the CCA

regulates the content and form of the motion.
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The minister examines the recommendation and draft motion of the government office,

and based on this, if the recommendation:

a) is agreed with, he/she requests the Government to initiate the review at the

Constitutional Court,

b) is disagreed with, he/she does not request the Government to initiate the review at

the Constitutional Court.

That is, neither the government office, nor the minister is entitled to directly initiate the
review of the compliance of a local government decree with the Fundamental Law. The
Government is entitled to submit a motion to the Constitutional Court for the subsequent
norm control, as the Government may initiate an abstract and subsequent norm control
according to the Fundamental Law [Fundamental Law Art. 24/2/e]. The submission of the
recommendation by the government office and the exercise of the right of initiation by the
minister before the Government have no direct legal consequences for the local

government decree.

Recommendation for the dissolution of the representative body of a local government: Both the
Constitution and LGA | regulated the initiation of the dissolution of the representative
body of a local government operating in a way that infringes the Constitution, and its
dissolution [Constitution Section 19/1/l, LGA | Section 93/2, Invalid from 1.1.2013]. The
Fundamental Law and LGA Il also regulate the dissolution of the representative body of a
local government operating in a way that infringes the Fundamental Law, and in addition,
the Government Decree also sets out procedural rules in connection with
recommendations or initiations related to the dissolution [Fundamental Law Art. 1/2/g,
Art. 35/5, LGA Il Section 132/1/f, Government Decree Section 16]. As regards dissolution,
a) recommendation (government office), b) initiation (minister), c) motion (Government), d)
consultation (Constitutional Court) and e) decision-making (National Assembly) authorities
are distinguished [Nagy, Hoffman 2012: 436-438]. The government office is not entitled to
dissolve the representative body of a local government, nor has it direct right of initiation
either; it is entitled only to recommend the dissolution. As regards its subject, the
recommendation of the government office is intended to ask the minister to request the
Government to propose the dissolution of the representative body of a local government
operating in a way that infringes the Fundamental Law. LGA Il does not regulate the
content of recommendations; the Government Decree provides that recommendations
must be reasoned. The minister is not bound by the recommendation of the government

office; he/she examines the recommendation, and based on this, if the recommendation:
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a) is agreed with, he/she requests the Government to initiate the dissolution of the

representative body of a local government by the National Assembly,

b) is disagreed with, he/she does not request the Government to initiate the
dissolution of the representative body of a local government by the National

Assembly.

The submission of the recommendation by the government office and the exercise of the
right of initiation by the minister (at the Government) have no direct legal consequences

for the representative body of a local government.

After consulting the Constitutional Court, the Government may propose the National
Assembly to decide on the dissolution. The use of dissolution, as an ultimate sanctioning

instrument, falls within the competence of the National Assembly.

6.4. Convocation of the representative body of a local government and of the

association council

LGA | already regulated this instrument, and currently LGA Il also regulates it as an

instrument of the government office [LGA 1l Section 132/1/b, Section 135/2].

A failed initiation of the convocation of the meeting is the precondition for the direct
convocation of the representative body of a local government or of the association council
by the government office. If the initiation of the government office fails, i.e. the mayor or
the chairman of the association council does not comply with the initiation related to the
convocation of the meeting within the mandatory period (15 days), it has the legal
consequence that the government office will directly convene the meeting of the
representative body of a local government or of the association council instead of the
mayor or the chairman of the association council. In this case, the addressee shall be the
representative body of the local government or the association council, and as regards its
subject, it is intended to convene the meeting. The government office has no further
authorities in connection with the meeting; it may not conduct the meeting, etc. On the
basis of the convocation of the meeting by the government office, the meeting must be
held, and the government office must be informed of the meeting [Balogh, Gabor 2018:
57-58].
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6.5. Adoption of missing acts

LGA | and the Constitution did not regulate the possibility of adoption of missing acts
(decisions), and therefore there was no possibility to adopt decisions instead of the
defaulting body (i.e. to adopt local government decrees or resolutions) in the case of any

failure.

The Fundamental Law and LGA Il regulate the adoption of missing acts as an instrument of
the government office, making it possible to adopt missing acts (i.e. to adopt local
government decrees or resolutions) in the case of any failure, i.e. the government office
adopts the necessary acts (or makes the decisions) instead of the party failing to do so on

the basis of the authorization granted (decision made) by the court.

As a supervision instrument, the adoption of missing acts protects the local government
functions characteristic of the cooperating-supporting supervision [Hoffman 2014: 348-
349].

The adoption of missing acts is a substitution instrument, and the will enforcement and the
right of decision-making are transferred from the supervised organ to the government
office [Kaltenbach 1991: 173-174]. The adoption of missing of acts (or of missing
decisions) ensures a direct intervention in the local government’s decision-making
autonomy. Therefore the adoption of missing acts may take place only after a failed call for
legality sent by the government office, two-stage legal proceedings and the issue of a court

warrant.

Adoption of missing decrees: The basic rules of adoption of missing decrees are set out in
the Fundamental Law and LGA Il [Fundamental Law Art. 32/5, LGA Il Section 137-138,
ACP Sections 149-150, Government Decree Sections 13-14]. A failed call for legality and
then two legal proceedings and two judicial decisions are the preconditions for ordering

the adoption of missing decrees.

At the initiation of the government office, following its failed call for legality (first
initiation), first the court establishes the breach of legislative (regulatory) obligation, and
orders the regulation by setting a deadline. If the deadline specified in the decision made
by the court in the first procedure and establishing the breach lapses without any result,
then the government office repeatedly refers the matter to the court (second motion), and
initiates granting an authority for the adoption of the missing decrees. The government
office may adopt the missing act (decree) on the basis of the decision made by the court
and ordering the adoption of acts (decrees) in the second procedure [Nagy, Hoffman 2012:
488-490].
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During the adoption of missing decrees, the local government decree made by the head of
the government office is regarded as a law. The legal consequence of the adoption of
missing decrees is that the local government may not modify or annul the decree made by
the head of the government office, the government agent, until the next local elections.
The decree may be modified; however, only the government agent is entitled to do so until

the next local elections.

The local government has regulatory autonomy within the limits of the law. The adoption
of missing acts is an intervention by the government office in this regulation autonomy.
The adoption of missing acts is not an instrument to be used first, and is allowed only after
a failed call for legality, followed by a two-stage procedure of the Curia initiated by the
Government Office [Nagy, Hoffman 2012: 490].

Adoption of missing resolutions: The adoption of missing resolutions is regulated in the
Fundamental Law and LGA Il [Fundamental Law Art. 32/5, LGA |l Section 140/5]. A failed
call for legality and then two legal proceedings and two judicial decisions are the

preconditions for ordering the adoption of missing resolutions.

At the initiation of the government office following its failed call for legality (first initiation),
first the court establishes the failure of resolution making obligation, and orders the
resolution making by setting a deadline. If the deadline specified in the decision made by
the court in the first procedure and establishing the failure lapses without any result, then
the government office repeatedly applies to the court (second motion), and initiates
granting an authority for the adoption of missing resolutions. The government office may
adopt the missing act (resolution) on the basis of the decision made by the court and
ordering the adoption of missing acts (resolutions) in the second procedure. The legal
consequence of the second court decision is that the head of the government office
adopts the missing resolution instead of the party concerned, i.e. he/she makes the

resolution (normative or special resolution) [Balogh, Gabor 2018: 66-67].

6.6. Imposition of legality supervision fines

The imposition of legality supervision fines is a sanctioning and repressive legality
supervisory instrument. The government office imposes a sanction (fine) as the legal
consequence of an infringement. The legality supervision fine is a fine based on objective
liability [Nagy, Hoffman 2012: 495]. LGA | did not regulate the legality supervision fine
among the legality review instruments. That is, LGA Il regulates the legality supervision fine

as a new legal instrument, the instrument of the government office, and the Government
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Decree also contains rules [LGA Il Section 132/1/l, Section 141, Government Decree
Sections 15-15/A]. In connection with the imposition of legality supervision fines, LGA Il

provides for:

a) the infringing acts and failures that can be punished (sanctioned) with legality

supervision fines,

b) the rate of the fine (its minimum amount is the basic remuneration pursuant to the
act on public service officers (HUF 38,650) per case, and its maximum amount is
tenfold the basic remuneration pursuant to the act on public service officers (HUF
386,500) per case.

c) the possibility of imposition of a fine several times and repeatedly, and its

conditions,
d) aspects to be taken into consideration when a fine is imposed,
e) mandatory content elements of the resolution imposing a fine,
f) the possibility of review of the resolution by the court.

A failed call for legality is the precondition for the imposition of a legality supervision fine,
except for repeated infringements of a mandatory obligation previously already indicated
in the call for legality; in such cases, a repeatedly failed call for legality is not a

precondition.

A legality supervision fine can be imposed on (a) the local government or (b) the
association. The government office establishes the fine to be paid by the local government
also if an act or failure of another organ of the local government (the mayor, the town
clerk, etc.) causes the infringement instead of the representative body of the local

government.

LGA Il exhaustively specifies the following unlawful acts and failures which may be

punished with a fine:

a) despite the notice of the government office, the town clerk does not meet his/her

obligation to submit the report by the set deadline;

b) the party concerned does not meet the request of the government office to supply

information by the set deadline;

c) the court establishes that the local government did not meet any of its legislative or
decision-making obligation, or obligation to perform certain duties (public services),

and the deadline set by the court has lapsed without any result;
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d) based on the initiation of the government office, no disciplinary procedure is
conducted by the representative body of a local government against the mayor, or

by the mayor against the town clerk;

e) the party concerned repeatedly infringes the same mandatory obligation; however,
the weight of the repeatedly infringed mandatory obligation does not justify the use

of another legality supervision instrument.

A judicial review of the decision made by the government office on the fine (supervision
act) is in place. The local government or the association (the party on whom the fine was
imposed) may apply for a judicial review only with reference to an infringement. Delivering
a judgement on applications for the judicial review of resolutions establishing a legality

supervision fine shall fall within the competence of the Administrative and Labor Court.

The reduction of the imposed fine is possible. The government office may reduce the
imposed fine (to the minimum amount of the fine specified in LGA Il) on the basis of the

leniency application submitted by the mayor.
7. Instruments of supervision of legality in the practice

Statistics publication OSAP 1622 summarizes the legality supervision instruments applied
by the government office by instrument type at the county (capital) and national levels
every six months (web 4). The followings can be established on the basis of the analysis of
the statistical data. The call for legality is the instrument most frequently used by the
government office, which is obviously explained by the fact that the government office
must use first the call for legality within the instruments. In my opinion, the call for legality
is an efficient and successful supporting (correctional) instrument, which does not mean a
direct intervention in the operation and decision-making of the local government, and only

calls the attention of the party concerned to the self-correction.

In connection with the use of the additional instruments, it can be stated that the initiation
of the review of a local government decision, i.e. the initiation of the control of the
compliance of the local government decree with the laws before the Curia (abstract norm
control) as well as the initiation of the review of the local government resolution before
the Administrative and Labor Court belong to the most frequently used instruments. In
addition, the most frequently used instruments include initiations intended to eliminate an
infringement or to oblige the failing party to meet its obligation, i.e. motions submitted to
the Administrative and Labor Court for the establishment of the failure of the local
government to make resolutions or to perform its duties. Finally, the legality supervision

fine is also a frequently used sanctioning instrument.
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The less frequently used instruments include (a) initiation of the conduct of a control of the
economic management of the local government before the SAQ, (b) initiation of the review
of supports granted from the central budget before the Hungarian State Treasury or the
grantor, (c) initiation of a disciplinary procedure against the mayor or the clerk, (d) initiation
of litigation against a mayor repeatedly infringing the law, (d) initiation of the convocation
of the meeting of the representative body of a local government or of the association

council, and (f) convocation of a meeting, and (g) adoption of missing acts.

Finally, it should be noted that recommendation has not been used as an instrument. The
government office did not give any recommendation to the minister between 2015 and
2018 in connection with the review of the compliance of a local government decree with
the Fundamental Law by the Constitutional Court or with the initiation of the dissolution

of the representative body of a local government infringing the Fundamental Law.

8. Conclusion

Supervision of legality ensures stronger control with several instruments offering direct

interventions in the public administrative organization.

In my opinion, the legal practice and the statistics made on it confirm that the new
instruments related to legality supervision were necessary, the government office and the
court apply them to ensure the lawful operation of local governments and to ensure

objective legal protection.

The most frequently used instruments - among the new instruments - include obliging the
local government to eliminate its failure, and supervision fines. The adoption of missing
acts, as an exceptional instrument, is rarely used; however, | find it reasonable, as the

regulation itself has already a preventive function.
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