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the same time, it is not possible to protect the important interests of the stability of the financial
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will protect one party will not be independent with regard to the other interest being protected. The
idea of all the Financial Ombudsmen created after 2008 is precisely that of protecting one party, the
consumer/customer, who, in his or her own way, is the guarantor of the banks' liquidity security.
This idea prevails where the consumer of financial services is effectively protected. The
Ombudsman is, in a way, a consequence, but also a guarantor of financial stability and the financing
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1. Introduction

The institution of the Financial Ombudsman is not a newcomer to the European and global
market for ever-growing financial services. Such institutions operate in many countries of
the European Union, but also on other continents, where legal protection for clients of
financial institutions is developed, such as the United States. The dynamics of development
of these services, the emergence of new entities dealing with the latest technologies and
the growing trend in consumer protection require that this phenomenon be dedicated to a
single, strong body dealing with the financial market in an exclusive manner. The
establishment of the institution of the Financial Ombudsman in many countries is
accompanied by many changing social, economic or institutional conditions. The
ombudsmen fill different areas of competence, not only as alternative dispute resolution
entities, but also, and above all, as independent assessors of the functioning of financial
services for clients and consumers and, in some countries, even investors [Thomas, Frizon
2012: 4].

In recent years, the institutions responsible for protecting consumer interests in the
European Union Member States have been observing the impact of complaints relating to
infringements of consumer rights, a significant part of the total number of notifications and
signals received annually by such bodies. Therefore, especially in crisis situations, effective,
prompt and targeted intervention to prevent and remedy existing consumer rights

violations is crucial for trade safety and building citizens' trust in the state.

Effective and efficient consumer protection is particularly important for the functioning of
the financial services market, which is a market with increased risk for consumers. The
products offered on the market are often characterized not only by a high level of
complexity, but also their purchase entails long-term financial obligations (e.g. credits,
insurance), having a significant impact on the functioning of both individual consumers and
entire households. For example, in the last few years, we can observe an increase in the
problem of the so-called "misselling”, example: the sale of products not adjusted to
consumer needs. It concerns to the greatest extent certain financial products whose
complexity (natural or purposeful) excludes the possibility of assessing their suitability by a

typical consumer.

Therefore, the reasonable expectation of clients of financial market entities is to be able to
obtain quick help in cases of observed violations of law. It is important to obtain free of
charge legal assistance and information, and in particular to take action by state

authorities.
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2. Legal status of the consumer rights protection system in Poland

In the current legal status, the consumer rights protection system in Poland is

dichotomous. They operate on it in parallel:

1) entities acting in the interest of consumers in general (collective consumer
interests), such as the Financial Supervision Authority (Komisja Nadzoru
Finansowego - “KNF”) and the Office of Competition and Consumer Protection
(Urzad Ochrony Konkurencji i Konsumentéw - “UOKiK"), and

2) entities whose purpose is to act in the protection of individual consumer rights

- the Financial Ombudsman and district and municipal consumer advocates.

A significant part of the competencies remaining within the competence of the President
of the Office of Competition and Consumer Protection (the President of the Office or the
President of the Office of Competition and Consumer Protection) remains simultaneously
within the competence of the Financial Ombudsman [Act on the handling of complaints by

financial market entities and on the Financial Ombudsman, art. 25]. These include, among

others:

1. the possibility of submitting an important opinion on the case,

2. giving opinions on draft legal acts concerning the organization and functioning
of financial market entities,

3. inform the competent supervisory and control authorities of detected
irregularities in the functioning of financial market operators,

4, requesting information or explanations, files and documents from financial
market entities and other entities whose activities are related to the case under
consideration,

5. carrying out or commissioning a study on the situation on the financial market,

in particular to protect the interests of the clients of the entities of this market

[Act on Competition and Consumer Protection, art. 31].

Today, the protection of consumer rights must be clear and certain. At the same time, it is
not possible to protect the important interests of the stability of the financial market and
its actors and, at the same time, to protect those who use the services of these actors.
After all, the interests of the parties in a contract are not entirely compatible, the client
wants to receive the lowest possible price of capital and the borrower the highest possible
price. A body that will protect one party will not be independent with regard to the other
interest being protected. The idea of all the Financial Ombudsmen created after 2008 is

precisely that of protecting one party, the consumer/customer, who, in his or her own way,
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is the guarantor of the banks' liquidity security. This idea prevails where the consumer of
financial services is effectively protected. The Ombudsman is, in a way, a consequence, but
also a guarantor of financial stability and the financing system, and not speculation on

consumers [Horbova, Volodymyr, Basysta, Riabchynska, Hayrapetyan 2019: 1].

3. Sources of the European Union law setting standard for the functioning of the

Financial Ombudsmen

In order to identify the sources of European Union law that set the standard for the
functioning of the Financial Ombudsmen, reference should be made primarily to the

following European Union acts:

(1) Directive 2013/91/EU of the European Parliament and of the Council of 21 May 2013
on alternative dispute resolution for consumer disputes and amending Regulation (EC) No
2006/2004 and Directive 2009/22/EC (Directive on consumer ADR), hereinafter referred
to as the "ADR Directive" [Directive 2013/91/EU of the European Parliament and of the
Council of 21 May 2013 on alternative dispute resolution for consumer disputes and
amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC, art. 1];

(2) Regulation (EU) 2017/2394 of the European Parliament and of the Council of 12
December 2017 on cooperation between national authorities (AZORITI) responsible for
the enforcement of consumer protection laws and repealing Regulation (EC) No
2006/2004 , hereinafter referred to as CPC [Regulation (EU) 2017/2394 of the European
Parliament and of the Council of 12 December 2017 on cooperation between national
authorities (AZORITI) responsible for the enforcement of consumer protection laws and

repealing Regulation (EC) No 2006/2004, art. 1].

In accordance with the ADR Directive, States should ensure that ADR bodies (i) are
independent, impartial and not subject to instructions from either party or their
representatives, (ii) are appointed for a term of office sufficient to ensure the
independence of their actions and should not be relieved of their obligations without good
cause, and (iii) have the necessary expertise in alternative or judicial resolution of consumer
disputes. (Recital 32 of the Directive). The independence of ADR entities is essential in
order to build the confidence of Union citizens in ADR mechanisms and to convince them
that they ensure a fair and independent outcome. The natural person or collegiate body
responsible for ADR should be independent of all persons and entities which may have an
interest in the outcome of the procedure and should not be involved in any conflict of

interest that may hinder a fair, impartial and independent decision.



149 Ewa Derc

The aim of the ADR Directive is - to achieve a high level of consumer protection - to
contribute to the proper functioning of the internal market by ensuring that consumers can
voluntarily complain about traders' actions to entities offering independent, impartial,
transparent, focused, prompt and fair alternative dispute resolution. Under the CPC
Regulation (Article 9 and recitals 6 and 7), it is possible to grant minimum competences to
one or more consumer protection competent authorities and to delegate certain activities

to other entities [Gill, Williams, Brennan, Hirst 2014: 1].

Pursuant to the provision of Article 5(2) of the CPC Regulation, the following attributes can
be listed which, in the opinion of the authors of the CPC Regulation, should be the
characteristics of the competent authority: (i) action by the competent authority on its own
behalf (abbreviated subjective and qualitative Polish version), (ii) action by the competent
authority in the interest of consumers of its own Member State and on its own behalf. The
criterion for a competent authority to act on its own behalf can only be met by an entity
having legal personality. The CPC Regulation uses the term "acting on behalf of" to refer to
the relevant conceptual framework of substantive civil law. If the Financial Ombudsman
does not have a separate legal entity from the State Treasury, he cannot fulfil the function
of the competent authority. The existence of the Financial Ombudsman, as an independent
institution acting for the benefit of consumers, is, in fact, essential in view of the
obligations of the Polish State under EU law and the rich body of case-law of the CJEU,

including Directive 93/13 on unfair terms in consumer contracts.

4. Models of the Financial Ombudsman

The world practice mainly identifies two models of the functioning of the institution of
Financial Ombudsman: German and British. Therefore, it is important to consider the
features of each of them. Thus, the emergence of the first out-of-court procedure for
settling disputes between banks and customers with the participation of the financial
ombudsman took place in 1992 in Germany on the initiative of the Association of German
Public Banks. It should be noted that in Germany there is no specialized regulatory
framework for regulating the activities of the financial ombudsman. Therefore, such
activities are carried out in compliance with the regulations developed by the Association
of German Public Banks. In the UK, the institution of ombudsman provides for an
independent public institution funded by public funds; that is the difference from the

German model. A characteristic feature of the institution of financial ombudsman in this
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country is that it is created at the initiative of the state and carries out its activities in

accordance with the requirements of the Financial Services Act (2012) [Noked 2013: 1].

It is important to emphasize that the right to use the services of the British financial
ombudsman is given not only to individuals, but also to legal entities. The Ombudsman's
attribute is his independence. This is a guarantee of effectiveness. He who protects the
rights of the weak must be independent. This is the benchmark of the French ACPR. In
France, the Prudential Control Authority (ACPR) supervises banks and insurance
companies. The ACPR is an administrative body whose French monetary and financial code
establishes independence in the performance of its tasks and financial independence. It
was created on 9 March 2010 by a regulation of 21 January 2010. ACP as a response to
the financial crisis is the result of a merger of the banking and insurance sector supervisory
authorities. It is a whole administrative apparatus with an office, directorates and

secretariat-general [Bussiére, Camara, Castellani, Potier, Schmidt 2014: 1].

In Canada, the Banking and Investment Ombudsman (OBSI) is a Canadian, national,
independent non-profit institution. It offers free dispute resolution services for financial
products and services offered by banks or investment firms. The services are provided free
of charge to consumers as they are financially supported by industry contributions from
entities supervised in accordance with the requirements of the regional securities
regulators and the federal banking supervision authorities. OBSI also has to comply with
specific rules to maintain its non-legitimacy. For example, the Board of Directors of OBSI,
consists mainly of non-industry and non-government related directors and an independent
chairman [Khoury 2011: 84-88].

Irrespective of the examples given, the FIN-NET network, the pan-European network of
financial ombudsmen and organisations dealing with consumer complaints, should be

mentioned. FIN-NET was set up by the European Commission in 2001. Its objectives are:

- promoting cooperation between national financial ombudsmen;

- ensuring that consumers have easy access to alternative problem-solving methods
(ADR) for cross-border disputes concerning the provision of financial services
[Mania 2010: 81].

5. ldeas to liquidate the Financial Ombudsman in Poland

Possible ideas to liquidate the Financial Ombudsman in each of the European Union

countries (e.g. in view of the idea and draft law presented in Poland to liquidate the
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Financial Ombudsman and replace him with the function of coordinator in the structure of
the Office for Competition and Consumer Protection, whose President, in addition, may at
any time (unlike in the case of the Financial Ombudsman) be dismissed by decision of the
President of the Council of Ministers, in the absence of clear provisions of secondary
European Union law which would regulate the functioning of Financial Ombudsmen in the
European Union and guarantee their independence, may lead to consumers being deprived
of protection in the financial services market. The lack of specialisation in the financial
services market in the area of supervisory bodies and control over the financial market, as
history shows, leads to violations in this market, and consumers and financial institutions
lose out. Finally, it should be pointed out that the process of winding up the Financial
Ombudsman is also contrary to the direction set by the European Commission itself, that is
to say, the creation in 2001. The European Network of Financial Ombudsmen, FIN-NET ,
and the autonomy of the European Ombudsmen in financial services in 2001 [Stone 2001:

1].

As for the Polish example, the Advisory Scientific Committee beside the Polish Financial
Ombudsman, in view of the information emerging in the public space about the intention
to liquidate the institution of the Financial Ombudsman and take over his functions by the
President of the Office for Competition and Consumer Protection, has publicly expressed
its opinion on this issue [Financial Ombudsman, Position of the Advisory Scientific
Committee to the Financial Ombudsman in view of the information appearing in the public
domain about the intention to liquidate the institution of the Financial Ombudsman and
taking over its functions by the President of the Office of Competition and Consumer

Protection].

The Committee took the position that liquidation of the institution of the Financial

Ombudsman:

1. is in contradiction with the new canon of consumer policy, developed on the basis of
international experience from the recent global financial crisis (2007-2009), which states
that all issues related to the protection of consumer rights with exceptional characteristics
should be entrusted to highly specialised bodies, separate from those responsible for the
general consumer protection system. Such a feature of uniqueness (complexity, individual
and social importance, susceptibility to pathologies) are issues related to the protection of
consumer rights of financial services. It is a result of immateriality and heterogeneity of
financial services, high dynamics of innovation of these services, their digitalization,

steadily increasing speed of their provision combined with long duration and often very
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negative effects of their purchase by the client or finally integration of European financial

market.

Effective consumer protection of financial services requires the use of a very wide range of
know-how gathered in one body. This has been recognised by governments in many
countries around the world. According to a World Bank study (2014) on a sample of 114

countries, the Office of the Ombudsman was present in 69 of them.

Liguidation of the institution of the Ombudsman would, on the one hand, drastically
reduce the level of consumer protection of financial services using the "field", non-
professional financial market infrastructure at the disposal of the Office of the
Ombudsman (district and municipal ombudsmen for all consumers), and, on the other hand,
would lead to a waste of know-how accumulated over the years in the Office of the
Ombudsman that cannot be overestimated. The reduction in the level of consumer
protection of financial services would take place in a period of crisis caused by the
pandemic, which would encourage the emergence of aggressive sales practices of financial

institutions, which deliberately use social engineering techniques.

2. It contradicts the current doctrine that the public interest and the individual interest are
two separate institutions and that the public interest is not the sum of individual interests.
This doctrine underlies the personal separation of bodies carrying out public law tasks
related to the protection of the collective interests of consumers and bodys/entities
dealing with the recovery of individual customer claims. The activities of the President of
the Office of Competition and Consumer Protection (UOKIiK) are focused on the
protection of the collective interests of customers, and the activities of the Financial
Ombudsman are focused on the interests of individual consumers who have suffered
damage. In the case of liquidation of the independent office of the Financial Ombudsman,
there will be a risk of disruption of activities for the benefit of individual consumer
interests, remaining in high synergy with the risk of exceeding the powers and failing to
meet the obligations of public officers obliged to supervise capital markets, competition
and consumer protection, which materialized in the case of the largest financial scandals in
Poland after 1989, the Amber Gold scandal, the GetBack scandal and the capital fund
insurance scandal [Financial Ombudsman, Position of the Advisory Scientific Committee to
the Financial Ombudsman in view of the information appearing in the public domain about
the intention to liquidate the institution of the Financial Ombudsman and taking over its

functions by the President of the Office Office of Competition and Consumer Protection].
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3. It leads to the loss of a very strong point of the functioning model of financial services
consumer protection, consisting in the fact that the Ombudsman supports consumers at
every stage of a dispute with a service provider - a financial institution, starting with
counseling, conducting intervention and amicable proceedings, and ending with issuing so-
called "essential views" on the case at the stage of court proceedings. An important
competence of the Ombudsman is the possibility of out-of-court proceedings to resolve
disputes between clients and service providers - he is an entity authorized under the
Community ADR system (Alternative Dispute Resolution), entered in the register kept by
the President of the Office of Competition and Consumer Protection on the basis of the
Act on out-of-court resolution of consumer disputes. It is impossible for the President of
Office to take over this competence at the moment of liquidation of the Office of the
Ombudsman. In a situation where the President of Office is the registration and monitoring

body for the arbitration activity, this would mean that we are facing to conflict of interest.

4. It means resignation from a specific and very important system fuse, which consists in
the fact that the Ombudsman realizes a specific compliance with the financial market
supervision system. The independent office, which signals possible directions of actions to

the supervisor, will disappear.

The Committee has requested the Ministry of Finance to urgently undertake legislative
work to strengthen the institution of the Financial Ombudsman in the Polish legal system,
and to urgently undertake legislative work to eliminate a significant legal defect in the
functioning of the Financial Education Fund and to introduce a substantive correction
consisting in taking into account the fact that individual consumers and consumer
organizations are the key stakeholders of the financial education system when forming the

Financial Education Council.

One should take the position that the liquidation of the institution of the Financial
Ombudsman cannot be supported, due to, among other things, the fact that it is in
contradiction with the prevailing in the European Union and in the world an institutional
model of consumer protection. It should be pointed out that in Europe (not only in the EU),
the model of sub-authority separation of bodies carrying out public law tasks related to the
implementation of consumer protection policy (protection of the collective interests of
consumers) and bodies/authorities dealing with individual customer claims and amicable
settlement of disputes is definitely dominant. In the world, the task of protecting the
collective interests of consumers is most often carried out by institutions within the
government structure. These are ministries, their bodies set up to achieve these goals or

institutions under the direct authority of the Prime Minister, but also independent public
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institutions. Support for individual consumers is provided by non-governmental consumer
organizations and out-of-court consumer dispute resolution bodies or independent public
institutions (Germany, Sweden, the Netherlands, Denmark, France, Norway, Italy, Portugal,
USA, United Kingdom, Canada, Ireland, India).

In accordance with Article 17 of the Act of 5 August 2015 on the processing of complaints
by financial market entities and on the Financial Ombudsman, the tasks of the Ombudsman
include taking action to protect the clients of financial market entities whose interests he
represents. It should be pointed out with conviction that the above mentioned standard of
protection of clients of financial market institutions - in case of liquidation of the Financial
Ombudsman - will deteriorate. It should be pointed out that the actions taken so far by the
Ombudsman in the field of individual protection of financial market clients have proved the

need for this institution to exist.

6. Activity of the Financial Ombudsman in Poland

In Poland in 2019. The Ombudsman intervened individually against financial market
entities in 15.3 thousand cases out of 18.4 thousand requests for intervention (in 2018
15.6 thousand cases). The client received a positive outcome in 2.8 thousand cases, i.e.
25% (in 2018 2.3 thousand cases, i.e. 22.2%) out of a total of 11.2 thousand intervention
cases completed in 2019. (in 2018 10.7 thousand cases). In the amicable (ADR)
proceedings, in 2019 the Ombudsman received 2.7 thousand motions for out-of-court
dispute resolution, out of which 369 cases (13.7%) ended amicably. As a result of
settlements and agreements concluded, clients, without the need to conduct court
proceedings, received a total of PLN 3.7 million, i.e. 44% of the total amount of PLN 8.4
million in claims filed (in 2018 PLN 3.3 million of the PLN 5.8 million in claims filed). In
court proceedings, the Ombudsman presented to the courts in 2019. 1069 of the so-called

significant views in the case (vs. 552 in 2018).

In addition, the Financial Ombudsman actively participated in the ongoing proceedings or
initiated them himself, among other things, he presented opinions in cases requiring
resolution by the Supreme Court, whose position is shaped by the jurisprudence. In 2019.
The Financial Ombudsman twice used the opportunity to request a resolution in order to
resolve discrepancies in the jurisprudence of common courts and the Supreme Court. He
also filed the first extraordinary complaint to the Supreme Court. The year 2020 of the
Ombudsman's activity also means protection of clients' rights by filing actions against

banks. The lawsuits were brought against Santander Bank Polska and Bank Handlowy for
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the unjust practice of not lowering the total cost of a consumer credit by the cost of a
commission in the case of early repayment. The Financial Spokesman also filed a lawsuit on
behalf of the client Idea Bank with the District Court in Warsaw in connection with the
bank's unfair market practices introducing it the misguided and prohibited practice of
misselling when offering to acquire and offer corporate bonds of GetBack SA. The
Ombudsman was the only institution to alert on the case of GetBack and Capital Fund

Insurance, the so-called ,polisolokaty”.

It should also be pointed out that the limitation of consumer protection will be the
combination of administrative proceedings conducted by the Office of Competition and
Consumer Protection with bringing an action for the benefit of customers of financial
market entities in the Office of Competition and Consumer Protection. This will result in
the fact that, in principle, the initiation of administrative proceedings will exclude the
possibility of bringing an action for the benefit of clients of financial market entities, which
would mean that the consumer would be deprived of possible support from the state body

using the judicial path of dispute resolution.

Currently, the tasks of the Financial Ombudsman in Poland include not only protecting the
client against financial market entities, but also pointing out supervisory deficiencies. In
accordance with Article 17.1.5 of the Act of August 5, 2015 on the handling of complaints
by financial market entities and on the Financial Ombudsman, the Ombudsman's tasks
include taking action to protect the clients of financial market entities whose interests he
represents, and in particular to inform the relevant supervisory authorities and control of
the detected irregularities in the functioning of financial market entities. It should be
emphasized that the proposed regulation does not contain analogous powers in relation to
the President of the Office of Competition and Consumer Protection [Financial
Ombudsman, Position of the Advisory Scientific Committee to the Financial Ombudsman
in view of the information appearing in the public domain about the intention to liquidate
the institution of the Financial Ombudsman and taking over its functions by the President

of the Office Office of Competition and Consumer Protection].

7. Draft law liquidating the Office of the Financial Ombudsman in Poland

According to the draft act liquidating the Office of the Financial Ombudsman in Poland,
the tasks of the President of the Office of Competition and Consumer Protection in the
field of protection of the interests of the clients of financial market entities include in

particular: examination of applications in individual cases filed as a result of the disregard
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of the client's claims by the financial market entity in the complaint examination procedure,
examination of applications concerning the non-performance of activities resulting from
the complaint examined in accordance with its content within the indicated time limit,
initiation and organization of educational and informational activities in the field of
protection of the interests of the clients of financial market entities, as well as providing
the Polish Financial Supervision Authority with information on the number and nature of
complaints indicating violations of the Act of 19 August 2011. on payment services.
Therefore, it should be emphasized that in case of adopting the proposed changes
concerning liquidation of the Financial Ombudsman, there will be no entity which will
indicate to the supervisory authorities the irregularities in the functioning of financial
market entities, which will undoubtedly have a negative impact on the institution of

supervision itself.

The draft law also provides for the limitation of the powers of the President of the OCCP
in relation to the existing powers of the Financial Ombudsman to issue opinions on draft
legal acts concerning the organization and functioning of financial market entities. At
present, the Financial Ombudsman has a real impact on the wording of legal acts regulating

this area, which the President of OCCP will not have in the new legal status.

The potential conflict of interests in the field of consumer protection should also be noted.
There is a wide area in which, in practice, public interest and private interests (of a single
consumer) will not overlap (will not be the same). Concentration in one subject of market
competition and consumer protection collectively and individually, it may create the
potential for activities that may actually either distort competition or "disregard" consumer
interests. It can be anticipated that this will lead to a situation in which this body will be
obliged to exercise its administrative power while at the same time protecting the private
interest of the consumer. The above may not only affect the interests of the consumer, but
also of the trader who is a party in the case. At the same time, it should be pointed out that
maintaining the principle of financing activities in the scope of protection of individual
interests of clients of financial market institutions would also cause a conflict of interests,
as according to the proposed legal status, the President of the Office for Competition and
Consumer Protection would conduct administrative proceedings against entities that

finance its activities.

The issue of conflict of interest should also be raised in the scope of the President of the
Office of Competition and Consumer Protection (OCCP) fulfilling the function of a
registration body for the activities conducted by the Office subordinate to him. At present,

the Financial Ombudsman, on the basis of the current act, i.e. chapter 4 of the Act of 5
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August 2015 on the processing of complaints by financial market entities and on the
Financial Ombudsman, is an entity authorized to conduct proceedings for the out-of-court
resolution of consumer disputes within the meaning of the Act on the out-of-court
resolution of consumer disputes. In accordance with the drafted Article 19.3 of the Act,
these competences are to be taken over by the Coordinator acting at the President of the
OCCP. It should be pointed out that the Act on out-of-court settlement of consumer
disputes grants the President of OCCP the right to keep a register of entities conducting
proceedings under the aforementioned Act. Therefore, it seems that in the concept
proposed in the draft, the President of UOKiIK would be at the same time an entity
performing supervision over the proceedings conducted in accordance with the Act 2016
on out-of-court settlement of consumer disputes - with simultaneous competence to
conduct them. The above may raise objections as to the implementation by the consumer

protection authority of the proper protection of their interests.

The Polish Ministry of Justice expressed a negative opinion on the proposed changes in
Polish law, emphasizing also the doubts raised by the change concerning the Financial
Education Fund. Currently, in accordance with Article 43a of the Act of August 5, 2015 on
the handling of complaints by financial market entities and on the Financial Ombudsman,
the Fund's resources are available to the Financial Ombudsman at the request of the
Financial Education Council. These funds come, among others, from proceeds from fines
indicated in art. 43 b of the indicated Act. The proposed regulation provides for the
establishment of the Financial Education Fund, which will be a state special purpose fund
within the meaning of the Act on Public Finance, and will be administered by the President
of the Office of Competition and Consumer Protection. The Fund's resources are also to

come, among others, from proceeds from fines (draft article 36 of the Act).

It is doubtful that the draft law provides for the possibility of imposing fines by the
President of OCCP in Article 41. Thus the proceeds from fines imposed by the President of
the OCCP will constitute revenue for the Financial Education Fund, which the President of
the OCCP is to administer. It seems that there is a conflict of interest here because the
President of UOKIiK would combine the role of the disposer of the fund supplied with the
proceeds from fines imposed by him, the body supervising proceedings conducted in
accordance with the Act on out-of-court settlement of consumer disputes and the body

conducting these proceedings.

To sum up, it should be stated that the proposed changes in Poland aimed at combining
the tasks of protecting consumers' interests in the financial market within one body raise

doubts about their constitutionality. According to Article 76 of the Constitution of the
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Republic of Poland, public authorities protect consumers, users and tenants from activities
that threaten their health, privacy and safety and from unfair market practices. The
Constitutional Tribunal emphasises in its case law that: “Consumer protection is not a
protectionist-paternalistic activity, but aims to safeguard the interests of a weaker market
participant whose knowledge and orientation is limited compared to that of a professional
partner (seller, service provider). The consumer has a weaker bargaining position, and his
specific impairment is due to systemic reasons determined by his market position”

(Constitutional Court - K 33/03).

It should be clearly emphasized that the activity of the Financial Ombudsman as an
independent entity, which during 5 years of its activity in Poland has developed effective
methods of protecting consumer rights, gaining their trust, fulfils the obligation to protect a
consumer in a weaker bargaining position indicated in the aforementioned provision of the
Basic Law. The Financial Ombudsman, whose aim is to act in the protection of individual
consumer rights, ensures full protection of these interests, especially in a clash with

financial market institutions stronger than them.

Moreover, the assumption by the President of OCCP of the main tasks of the Financial
Ombudsman may result in a collision in the scope of the President of OCCP's previous
tasks related to collective interests and individual and public interests. This may result in a
significant reduction in the level of consumer protection, contrary to the constitutional

principle expressed in Article 76 of the Constitution of the Republic of Poland.

For the European Union and the world is dominated by an institutional model of consumer
protection. It should be pointed out that in Europe (not only the EU), the model of
subjective separation of bodies carrying out public and legal tasks related to the
implementation of consumer protection policy (protection of the collective interests of
consumers) and bodies/entities dealing with the collection of individual customer claims
and the amicable resolution of disputes is definitely dominant. In the world, the task of
protecting the collective interests of consumers is most often carried out by institutions
that remain within the government structure. These are ministries, their bodies set up to
achieve these objectives or institutions under the direct authority of the Prime Minister,
but also independent public institutions. On the other hand, support for individual
consumers is provided by non-governmental consumer organisations and out-of-court
consumer dispute resolution entities or independent public institutions: Germany, Sweden,
the Netherlands, Denmark, France, Norway, Italy, Portugal, the USA, Great Britain, Canada,
Ireland, India [Creutzfeldt 2016: 12].
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The acts of national law governing the functioning of Financial Ombudsmen in the
European Union should primarily be consistent with the objective of Directive
2013/91/EU of the European Parliament and of the Council of 21 May 2013 on
alternative dispute resolution for consumer disputes and amending Regulation (EC) No
2006/2004 and Directive 2009/22/EC (Directive on consumer ADR). Indeed, recital 53 of
that Directive makes it clear that networks of ADR entities such as the financial dispute
resolution network 'FIN-NET' in the field of financial services should be strengthened
within the Union [European Union, Memorandum of Understanding on a Cross-Border Out

of-Court Complaints Network for Financial Services].

The functioning of the Financial Ombudsman, whose legal basis is not directly referred to
in European Union law, is a complex legal issue. Whether this model will respond to the
needs of the so-called 'New Consumer Order' depends not only on the legislators of
individual European Union Member States, but also on the plans of the European
Commission itself, as guardian of the Treaties and as the main initiator of regulation in the
financial services market. At present, it is difficult to see even an outline of such plans [The

Guardian, Whistleblower reveals financial ombudsman service in disarray].

8. Conclusion

The acts of national law governing the functioning of Financial Ombudsmen in the
European Union should primarily be consistent with the objective of Directive
2013/91/EU of the European Parliament and of the Council of 21 May 2013 on
alternative dispute resolution for consumer disputes and amending Regulation (EC) No
2006/2004 and Directive 2009/22/EC (Directive on consumer ADR).

It should be clearly emphasized that the activity of the Financial Ombudsman as an
independent entity has developed effective methods of protecting consumer rights,
gaining their trust, fulfils the obligation to protect a consumer in a weaker bargaining
position indicated in the aforementioned provision of the Basic Law. The Financial
Ombudsman, whose aim is to act in the protection of individual consumer rights, ensures
full protection of these interests, especially in a clash with financial market institutions

stronger than them.

In the European Union, all consumers of financial services should benefit the same level of
protection of their rights. The new programme for consumer protection in the European
Union recognises the need to consolidate protection policy in order to respond to

contemporary problems associated with the progressive digitalisation of financial services.
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The specialised office of the Financial Ombudsman plays a significant role in protecting the
legally weaker participants in the financial market. In Ireland, as in Poland, and indeed
throughout Europe, there are more and more pitfalls for customers of financial institutions.
Insurance and credit agreements are complicated, and more and more provisions appear in
the small print that can land clients in trouble for many years. These are the conclusions of
the XXX Economic Forum in Karpacz in Poland and the debate moderated by the Polish
Financial Ombudsman [Debate: Consumer protection on the financial market in the
European perspective]. As indicated the starting point should be a reflection on the
European Consumer Agenda and the New Consumer Order of 2018, which assumes,
among other things, specialised consumer protection depending on the specifics of the
market. For, as the Polish Financial Ombudsman pointed out during this forum that we are
dealing with the consumer protection problems in the european financial market with
regard to both banking services, capital market, insurance and technology and this is the
area in which we should expect from the European Union and national law the guarantee
of the strong and independent legal status of the Financial Ombudsman in the European

Union.
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