lllegal Clauses in a CHF-denominated Loan Agreement

Supreme Court Judgment of 5 April 2023, Il NSNc 89/23

1. The manner and extent of implementation of conversion clauses contained in
a typical CHF-denominated credit agreement are irrelevant for the assessment
of their fairness under Article 385(1) of the Civil Code in conjunction with Arti-
cle 385(2) of the Civil Code.

2. The foreign exchange risk clause is an inherent element of a CHF-denominated
credit agreement which should be clearly explained to the consumer by the trad-
er before the agreement is concluded.

3.The court is obliged to examine of its own motion the fairness of the terms of any
contract concluded between a trader and a consumer regardless of the type of
proceedings or the source of the claim asserted.

4.The consumer does not have the opportunity or obligation to prove the negative
circumstances and the extent of the damage suffered in a dispute with the trader
on the basis of a contract containing prohibited clauses.
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Commentary

Today, sustainable development is not only a leading idea, but above all a blueprint
for an all-human development agenda.’ It has emerged as an alternative to the widely
understood global crisis, including the economic crisis.2 The multidisciplinary nature
of this idea has contributed to the focus of detailed solutions in legal systems seeking

' L. Gawor, Vision of a new human community in the idea of sustainable development,“Problems of Eco-

development” 2006, vol. 1, no. 2, pp. 59-66.
2 A.Klimska, A. Syryt, Ethical and legal conditions of sustainable development - introduction to research,
“Zeszyty Naukowe Politechniki Slaskiej” 2018, series: Organisation and Management, no. 123, p. 199.
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to find a normative solution that reconciles legally protected values in conflict with
each other while taking into account the needs of future generations.

In the Polish legal system, the principle of sustainable development is regulated
in Article 5 of the Constitution of the Republic of Poland of 02.04.1997. Its addressee
is undoubtedly the public authority, which is obliged, inter alia, to protect consumers
(Article 76 of the Constitution of the Republic of Poland). At the same time, it should
be noted that this principle is most fully realised only at the stage of the application of
the law. Although it is not procedural in nature, its procedural dimension, which was
not realised in the decision voted upon, should be taken into account. This is because
the Supreme Court (hereafter SC) not only disregarded Article 76 of the Polish Con-
stitution, but also the provisions of Article 385(1) of the Civil Code et seq. and its own
body of case law issued on these grounds, and above all CJEU case law interpreting the
provisions of Directive 93/13/EEC.

At the outset, it should be noted that the ruling in question was made in an action
brought by a bank (trader) against a consumer for payment on account of the bor-
rower’s failure to repay a benefit under a CHF-denominated loan agreement based
on conversion clauses based on reference to CHF/PLN buy and sell rates determined
independently by the lender.

In the decision under review, the Supreme Court stated that the key “is not to es-
tablish that the contract concluded between the plaintiff and the defendant contained
abusive clauses, but whether the court of appeal correctly verified theirimpact on the
defendant””In doing so, the Supreme Court had no doubt that“some of the contractual
provisions involved abuse of the bank’s dominant position and the defendant’s inabil-
ity to negotiate their content.”However, according to the Supreme Court, “the Court of
Appeal [...] did not question these circumstances, but at the same time accepted that
the occurrence of abusive clauses, resulting in the need to eliminate them from the
content of the agreement, did not render the agreement invalid in its entirety. Indeed,
the reason for the termination of the loan agreement was the defendant’s cessation of
payment of successive matured loan instalments.” In view of this, the Supreme Court
held that “In examining the defendant’s legal position, it was necessary to verify the
content of the agreement in its entirety after eliminating the disputed clauses from it,
as well as the very manner in which the contractual obligations were performed in or-
der to assess the compliance of the plaintiff’s conduct with the law and good morals.”
In this context, the Supreme Court accepted that:

- firstly, “the Respondent had a real right to choose the method of repayment of the
loan instalments and the Claimant did not prevent or hinder them from repaying
further instalments in the currency of the loan,” therefore the bank’s actions were
not contrary to good morals;

- secondly, “the reason for the termination of the loan agreement was the failure to
pay and be timely in the repayment of the outstanding debt, and the defendant

3 B. Rakoczy, The procedural dimension of the principle of sustainable development, “Biatostockie Stu-
dia Prawnicze” 2015, no. 18, pp. 35-44.
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has not shown that this was related to the existence of prohibited clauses in the

loan agreement;”

- thirdly, “the unfavourable actualisation of the exchange rate risk for the defendant,
related to borrowing in a foreign currency, does not affect the validity of the loan
agreement itself;”

- fourthly, the “clauses deemed abusive” contained in the contract at issue did not
“affect the validity of the entire contract or the plaintiff’s right to pursue his claim.”

In addition, the Supreme Court pointed out that “the mere fact that a party [the de-

fendant — A.N.] enjoys the status of a consumer does not mean that there cannot be
an unfavourable outcome in this case. Indeed, the consumer is still a party to the legal
relationship and is not exempt from the obligation to comply with the law. When issu-
ing a ruling in which one of the parties is a consumer, the court may not at the same
time disregard the interest of the other party. Moreover, when invoking the protection
of the consumer’s interests, the court may not fully compensate for all acts or omis-
sions on the part of the consumer (cf. the judgment of the Supreme Court of 17 May

2022, NSNc 622/21)"

In these circumstances, the Supreme Court held that the judgment of the Court
of Appeal dismissing the defendant’s appeal against the judgment awarding it the
amount of the loan granted to the bank in the unpaid portion did not violate the con-
stitutional principle of equality before the law or the right to a fair trial.

The judgment under review was issued in an extraordinary complaint proceeding
(the aim of which is to eliminate defective court judgments that simultaneously vio-
late the principles of social justice from circulation when cases concern individualised
entities). In order to understand its motives more fully, it is necessary to cite the posi-
tion of the Court of Appeal in Krakow.

The Court of Appeal in Krakow, in the justification of the judgment of 11.12.2019,
I ACa 100/19, first stated that the loan granted to the respondent “was not a strictly
foreign currency loan” (this is what the Court of first instance held), but a denominated
loan, “and the essence of the assessment of this loan lies in the assessment of the pro-
visions of the agreement concerning the rules of denominating the loan granted.*
It went on to emphasise that “the provision in the loan agreement providing for the
adoption of buy and sell rates for the conversion of the defendant’s liability and bal-
ance from CHF to PLN, as applicable in the plaintiff Bank’s exchange rate table, is abu-
sive in nature [...]" This, however, did not affect the assessment of the decision of the
Krakow District Court (i.e. the acceptance of the bank’s claim). This is because the Court
of Appeal pointed out that “the recognition of a violation of the defendant’s rights as
a result of the omission of the defendant in the procedure for determining the mecha-
nisms for converting the value of individual instalments does not imply an automatic

4 On the difference between a foreign currency loan and a loan denominated in CHF, see M. Pen-
czar, Analysis of irregularities in the mortgage market with currency risk [in:] Manipulations and frauds in
the financial market. Perspektywa konsumenta, eds. A. Jurkowska-Zeidler, E. Rutkowska-Tomaszewska,
A. Wiktorow, M. Monkiewicz, Warszawa 2020, p. 128.
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deterioration of their economic interests.” According to the Court of Appeal, “the de-
fendant made no attempt in the initial period of repayment of the loan to repay the
loan in the currency in which the loan was granted, and yet the loan instalments repaid
in Polish zloty had to be converted into the currency of the loan. It is characteristic that,
despite the passage of eight years from the date of termination of the repayment of
the loan by the defendant in Polish zloty, the defendant did not concretise the allega-
tions as to the gross violation of its interests in terms of the violation of the economic
aspect of their interests.” Summarising this, the Court of Appeal stated that “If the par-
ties were still bound by the loan agreement, the finding that the amount of the instal-
ment to be repaid is converted on the basis of the bank’s exchange rate table would be
relevant, as it would have to be determined how to replace the abusive clause referred
to above [...]. However, the dispute does not concern a factual situation in which the
loan agreement is still in force. The subject matter of the dispute is a claim for pay-
ment of the amount of credit granted and not repaid after the termination of the credit
agreement. It is not disputed that the defendant ceased to repay the loan and, if so,
a finding that the plaintiff applied a method of converting the loan instalment that is
an abusive clause could affect the outcome only if it were to be held that declaring
the aforementioned contractual provision abusive leads to the invalidity of the agree-
ment. However, in the case at hand, such a conclusion would be unjustified not only
because in the case it would be possible to replace the abusive clause applied by the
plaintiff with a different method of converting the loan instalment [...]"

In reviewing the evidence in the case, the Court of Appeal, among other things,
accepted that the assessment of the defendant’s awareness and knowledge of the na-
ture of the loan granted to them could be made on the basis of “their testimony, the
fact that the loan granted to them was not the first loan of its kind, their belief that it
was profitable to take a loan in a foreign currency”and not on the basis of the informa-
tion material provided by the bank.

The view presented by the Supreme Court, based entirely on the reasoning of the
Court of Appeal in Krakow, should be regarded as extremely inappropriate and de-
serving of disapproval, especially as it is contrary to the provisions of Article 385(1) of
the Civil Code and Article 385(2) of the Civil Code, as well as EU law in the case-law of
the CJEU interpreting Directive 93/13/EEC.

What is surprising in the position of the Supreme Court is the reference to the“man-
ner of performance of contractual obligations”, as this is in clear contradiction with the
regulation of Article 385(2) of the Civil Code. This is because it is clear that the assess-
ment of whether a contractual provision is prohibited is made according to the state of
affairs at the time of the conclusion of the contract (SC in its resolution of 20.06.2018,
[l CZP 29/17). The linguistic interpretation of the first sentence of Article 385(1) § 1
of the Civil Code does not provide grounds for assuming that, within the framework
of the assessment of the abusiveness of a provision, the manner in which it is applied
by the trader is relevant. On the contrary, it leads to the conclusion that the decisive
factor is not how the trader applies the provision and for whom it is beneficial, but how
the provision shapes the consumer’s rights and obligations. It follows directly from this
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provision that the subject of assessment is the provision itself, i.e. the normative con-
tent expressed in a specific form (SC in its resolution of 20.11.2015, Il CZP 17/15), and
its point of reference - the way in which the provision affects the consumer’s rights
and obligations. The provision itself may directly shape rights and obligations only in
a normative sense, affecting the scope and structure of the rights or obligations of the
parties. Such an interpretation is in line with the disposition of Article 385(2) of the Civ-
il Code and the generally accepted view that Article 385(1) of the Civil Code is an in-
strument for controlling the content of the contract (legal relationship). Consequently,
how a provision is applied is a separate issue to which Article 385(1) § 1 sentence 1 of
the Civil Code does not explicitly refer (SCin its resolution of 20.06.2018, Il CZP 29/17).
Based on the preceding, the Supreme Court derived yet another unsubstantiated
thesis, according to which “it was up to the defendant to freely shape the form of per-
formance.” In this way, the Supreme Court exposed the lack of basic knowledge of the
nature of a CHF-denominated loan in this case. Irrespective of this, it should be empha-
sised that the SC has previously emphasised on several occasions that “[t]he choice of
one of the available ways of repaying the loan already constitutes conduct on the part
of the consumer subsequent to the conclusion of the contract” (instead of many SC in
the order of 22.02.2023, | CSK 3231/22). Furthermore, in the judgment of 08.02.2023,
[l CSKP 978/22, the Supreme Court noted that “allowing the consumer to perform the
contract in a certain way (in this case, repayment of the loan in CHF) does not eliminate
the fundamental defect in the contract, existing from the moment of its conclusion.”
In the context of the characteristics of a loan denominated in CHF, the currency
risk must undoubtedly be pointed out. The SC referred to this risk only in terms of
its materialisation on the part of the borrower on the basis of an assessment of the
evidence (narrowed down in this case to a review of the evidence of the consumer’s
hearing). Such a procedure by the Supreme Court, setting aside the comments made
above, raises legitimate doubts, since in a CHF-denominated credit agreement “the
exchange rate risk borne by the trader is limited, whereas the risk borne by the con-
sumer is not” (CJEU in its judgment of 10.06.2021, C776/19 to C782/19). Consequently,
the terms of the CHF-denominated credit agreement “impose an unlimited and un-
hedged currency risk on the consumer in the event of a fall in the value of the do-
mestic currency against the foreign currency’, which the consumer does not have to
prove at trial (as does the scale of the currency risk). It is also clear that the key issue in
assessing the trader’s conduct in terms of compliance with good practice is the nature
and extent of the information provided to the customer at the pre-transaction and
pre-contractual stage (CJEU in decisions of: 03.03.2021, C-13/19; 24.03.2022, C-82/20),
rather than the consumer’s experience or knowledge from other (non-bank) sources.
The Court further clarified in its judgment of 18.11.2021, C-212/20, that the transpar-
ency condition must be interpreted broadly so that, on the basis of the condition of
the denomination of the credit, the average consumer is able not only to know about
the possibility of an increase or decrease in the value of the foreign currency to which
the credit is denominated, but also to estimate the potentially significant economic
consequences of such a condition on their financial obligations. This is because pre-
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contractual information about the contractual conditions and the consequences of
that conclusion is of fundamental importance for the consumer. It is in particular on
the basis of this information that the consumer decides whether they intend to be
bound by the terms and conditions formulated in advance by the trader in the con-
tract (judgments of: 21.03.2013, C-92/11; 30.04.2014, C-26/13; 21.12.2016, C-307/15
and C-308/15; 20.09.2017, C-186/16). In addition to this, it should be stressed that the
consumer’s statement “that he is fully aware of the potential risks arising from the
conclusion of the said contract is not in itself relevant for the assessment of whether
the trader has complied with the said transparency requirement” (CJEU in its order of
6.12.2021, C-670/20).

On the other hand, the most astonishing is the position of the Supreme Court as to
the fact that, in the case at hand, “the defendant has not shown that the failure to re-
pay the loan was linked to the existence of prohibited clauses in the credit agreement’,
since the repayment of credit instalments relates to the sphere of the execution of the
credit agreement, and the examination of the clauses contained in a contract signed
between a consumer and a trader in terms of unfairness is to be carried out by each
court of its own motion. The CJEU has indicated on several occasions that “the national
court is required to examine of its own motion whether the terms of a contract falling
within the scope of Directive 93/13 are unfair and, having carried out that examina-
tion, to correct the imbalance between the consumer and the trader, in so far as it has
the necessary legal and factual information for that purpose” (Case C-415/11 and the
case law cited therein; C-154/15, C-307/15 and C-308/15). The purpose of ex-officio
inspection is to ensure that the result indicated in Article 6(1) of Directive 93/13/EEC
is achieved in individual cases and to contribute to the objective set out in Article 7
of that act, since such inspection may act as a deterrent to unfair contractual terms
in general.® The obligation of ex officio control applies all the more when the con-
sumer essentially questions the validity or fairness of the contract, but without specifi-
cally invoking the legal provisions on unfair contractual terms (CJEU in its judgment
of 30.05.2013, C-397/11). Thus, the issue of performance of the agreement from which
the trader derives the asserted claim cannot be relevant in a situation where it con-
tains unfair provisions concerning the borrower’s main benefits (and such provisions
include conversion clauses, as the exclusion of the denomination mechanism and ref-
erence to the CHF/PLN purchase rate set by the bank makes it impossible to determine
the amount made available to the borrower in PLN, in turn, the lack of a denomination
mechanism and reference to the CHF/PLN selling rate makes it impossible to deter-
mine the amount of the loan instalments payable in PLN which are equivalent to the
instalments in the denomination currency, which ultimately leads to the fact that the
agreement without the prohibited provisions does not specify the essentialia negotii of
the loan agreement under Article 69 of the Banking Law).

Finally, it is worth noting that the Supreme Court has shared the Court of Appeal’s
view regarding the need for the consumer to demonstrate damage (in the economic

5> EC Notice entitled Guidelines on the interpretation and application of the Council Directive on unfair
terms in consumer contracts (OJ EU.C.2019.323.4, 27.09.2019, p. 51).
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sense) in the context of benefiting from the protection guaranteed under Article 385(1)
of the Civil Code et seq. This position is not correct, as a gross infringement of the con-
sumer’s interests does not have to have an economic dimension, reduced to an as-
sessment of a quantitative nature (CJEU in the judgment of 13.10.2022, C-405/21). The
CJEU, in its judgment of 18.11.2021, C-212/20, emphasised that “a significant imbal-
ance may arise from the mere fact of a sufficiently serious breach of the legal position
in which the consumer, as a party to the contract in question, finds himself under the
relevant national rules, whether in the form of a limitation on the content of the rights
to which he is entitled under the contract in question, an impediment to the exercise
of those rights, or the imposition on him of an additional obligation not provided for
by national rules”

The judgment under review contains more statements which fail to comply with
the regulations concerning systemic consumer protection or their legal interpretation.
Due to the space limitations of this gloss, the author did not comment, assuming that
their significance is secondary. This does not mean that the arguments of the Supreme
Court omitted in the gloss are less important, but only that they are in obvious contra-
diction with the existing case law of this Court (e.g. in the Supreme Court the prevail-
ing view is that the clauses in a credit agreement denominated in CHF shaping the
mechanism of denomination define the main benefit of the borrower [e.g. judgments
of the Supreme Court of: 4.04.2019, Ill CSK 159/17;9.05.2019, | CSK 242/18; 11.12.2019,
V CSK 382/18; 21.06.2021, | CSKP 55/21; 3.02.2022, Il CSKP 459/22], while in its order
of 9.08.2022, | CSKP 2357/22, the SC stated that “As a rule, if the court perceives that
a contract cannot be maintained after the removal of an abusive clause from it, it is
obliged to declare such contract null and void”).

It is difficult to find rational arguments in favour of defending the reasoning pre-
sented in the decision voted upon. What is striking is the fact that the Supreme Court,
in its ruling of 5.04.2023, Il NSNc 89/23, disregarded the basic legal principles stem-
ming from the provisions of the Civil Code, as well as the CJEU case-law interpreting
Directive 93/13/EEC. The inconsistency of this ruling with the previous position of the
Supreme Court on the institution of credit denominated in CHF, formally admissible,
may affect the deepening crisis of confidence in the national judiciary. Meanwhile, the
protection of the rule of law in Poland is one of the main objectives of sustainable de-
velopment, determining the shape and development of the new paradigm of public
finance based precisely on stable law.
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Summary
Aleksandra Nadolska
lllegal Clauses in a CHF-denominated Loan Agreement

In extraordinary complaint proceedings, the Supreme Court shared the findings and consid-
erations of SA in Krakow, assuming that the elimination of conversion clauses from the loan
agreement denominated in CHF does not result in its invalidity ex tunc and ab initio since the
agreement was terminated due to the lack of repayment of loan installments, and the consumer
did not demonstrate that the discontinuation of the provision in this respect resulted from the
existence of prohibited provisions. In the glossed judgment, the Supreme Court devoted a lot
of attention to the issue of the performance of the loan agreement, pointing out, among other
aspects, that the consumer could have paid the loan installments directly in CHF from the be-
ginning, which would have excluded the need to use the unfair conversion mechanism. The
Supreme Court also emphasised that the consumer did not prove in this case damage caused by
the materialization of the currency risk on their side. All these issues are analyzed in this critical
gloss. In the opinion of the author, the judgment in question is inconsistent with the law sensu
largo.

Keywords: consumer protection, contract performance, conversion clauses, CHF-denominated
loan agreement, illegal clauses.

Streszczenie
Aleksandra Nadolska
Niedozwolone klauzule w umowie kredytu denominowanego w CHF

W postepowaniu ze skargi nadzwyczajnej Sad Najwyzszy podzielit ustalenia i rozwazania Sadu
Administracyjnego w Krakowie, przyjmujac, ze wyeliminowanie z umowy kredytu denomino-
wanego w CHF klauzul przeliczeniowych nie skutkuje ustaleniem jej niewaznosci ex tunci ab ini-
tio, skoro umowa zostata wypowiedziana z uwagi na brak spfat rat kredytu, zas konsument nie
wykazal, aby zaprzestanie swiadczenia w tym zakresie wynikato z istnienia niedozwolonych
postanowien. W glosowanym orzeczeniu SN wiele uwagi poswiecit zagadnieniu wykonania
umowy kredytu, wskazujac m.in., ze konsument mégt od poczatku sptacac raty kredytu bez-
posrednio w CHF, co wykluczatoby koniecznos¢ zastosowania nieuczciwego mechanizmu prze-
liczeniowego. SN podkredlit tez, ze konsument nie udowodnit w tej sprawie szkody powstatej



Illegal Clauses in a CHF-denominated Loan Agreement 147

w zwiagzku z materializacja ryzyka walutowego po jego stronie. Wszystkie te kwestie zostaty
poddane analizie w glosie, ktéra ma charakter krytyczny. W ocenie autorki badany wyrok jest
bowiem niezgody z prawem sensu largo.

Stowa kluczowe: klauzule przeliczeniowe, kredyt denominowany w CHF, ochrona konsumenta,
postanowienia niedozwolone, wykonanie umowy.



