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National Parliaments in the European Union -
Toward a More Active Role?

Introduction

Ever since the founding of the European Union, with the initial three Communities,
the role of national parliaments of the Member States in its overall functioning has
mainly been indirect and informal. One might say that, in a certain way, national par-
liaments have usually been hidden behind their governments and have only been
asked to take a direct role on exceptionally rare occasions, such as the adoption of
Treaty amendments. Although, over the years the initial Community has changed sig-
nificantly and soon after expanding its goals from predominantly economic to more
ambitious, clearly expressed political ones, the deepening of the integration project
and a rethinking of the political process did not significantly affect the position of na-
tional parliaments. Their legislative competences were weakened in comparison with
those of supranational institutions, and it is true that their participation in EU affairs
“depended on national legal provisions (or customs)."?

The adoption of the Lisbon Treaty in 2007 finally created various new possibilities
for the greater involvement of national parliaments in the overall functioning of the
EU. Moreover, it was the first time that an EU treaty specifically acknowledged the role
of national parliaments in the EU. Among these novelties probably the most impor-
tant one concerned the Early Warning Mechanism (EWM, which is also called the Early
Warning System) introduced with Protocol No 2 of the Treaty of Lisbon. The EWM was
envisaged precisely to be the most significant improvement for national parliaments
as regards their participation in the EU policy-making process. In this aspect, national
parliaments are given the right to receive direct information on EU affairs without the
intervention of their governments as well as to raise objections regarding EU legisla-
tive acts, making them the guardians of the subsidiarity principle.

' A. Cygan, National Parliaments within the EU polity - no longer losers but hardly victorious, “ERA Fo-

rum”2012,Vol. 12, Issue 4, p. 517 et seq.
2 D. Fromage, Subsidiarity as a means to enhance cooperation between EU institutions and National
Parliaments, PE 583 131, European Parliament, Brussels 2017, p. 2.
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From the beginning the purpose of the EWM was dual.? First, national parliaments
were tasked with the ostensibly technical task of examining new legislative proposals
from the EU for compliance with the concept of subsidiarity defined in the Art. 5(3)
of the Treaty on European Union (TEU);* this refers specifically to the idea that the EU
should exercise its powers only when Member States are unable to achieve objectives
sufficiently and if such Union action is justified by the added value it provides. Hence,
any national parliament may issue a “reasoned opinion” outlining its objections to
a legislative proposal on the basis of subsidiarity. Simultaneously, the EWM also has
the broader goal of improving the EU’s overall democratic legitimacy by expanding
the involvement of national legislatures in its legislative process. Since, until recently,
national parliaments were thought of as democratically legitimate entities with little or
no aggregate influence over EU policy,” it was envisaged that their participation in EU
affairs by using the EWM would enhance the democratic legitimacy of the EU and fur-
ther legitimize the whole integration project through its parliamentarization that will
no longer be concentrated solely on the institution of the European Parliament.

It is our objective in this article to elaborate the position of the national parlia-
ments in the EU following the Lisbon Treaty entering into force, with special insight
into the functioning of the EWM and its normative framework. We also provide a short
overview of the subsidiarity check procedures triggered thus far by national parlia-
ments to assess the measure of their factual inclusion in legislative process at the EU
level as well as the overall potential of the EWM. We also identify its shortcomings
and include proposals for reforming the system structure and advocate for the overall
enhancement of the position of national parliaments in the law-making process at the
European level.

1. Strengthening the position of national parliaments in the EU

For a long period, the position of national parliaments in the European integration pro-
ject was that of irrelevance, basically without any significant possibility of influencing
the process and faced with constant strengthening of the executive at both suprana-
tional and national levels. Parliaments were largely dependent on their governments
for information on EU affairs on the national level. At the same time, EU institutions
acquired more competences at the supranational level, and they were deemed distant
and hardly accessible to citizens, while their operating methods were complex and

3 |. Cooper, National parliaments in the democratic politics of the EU: The subsidiarity early warning
mechanism, 2009-2017,“Comparative European Politics” 2019, Vol. 17, No. 6, p. 920.

4 Treaty on European Union, Art. 5.3: Under the principle of subsidiarity, in areas which do not fall
within its exclusive competence, the Union shall act only if and insofar as the objectives of the pro-
posed action cannot be sufficiently achieved by the Member States, either at central level or at re-
gional and local level, but can rather, by reason of the scale or effects of the proposed action, be better
achieved at Union level.

5 . Cooper, National parliaments..., p. 920.
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qualified majority voting progressively replaced unanimity. This, together with some
other factors such as economic hardship in Europe, contributed to the questioning
of the democratic legitimacy of the EU. The quest to reduce the democratic deficit
problem and to enhance the role and position of the European Parliament, which was
being progressively realized from the end of the 1970s, was a logical choice. Over the
years, however, national parliaments have begun to recognize the growing influence
of European policymaking on their primary legislative responsibilities, while the EU
has also realized that (re)integrating national parliaments into the process might help
in legitimizing the integration project and reduce the democratic deficit since reform-
ing and strengthening only the European Parliament will not solve the problem.

Maastricht Treaty (1992) Declarations Nos. 13 and 14 were the first, albeit modest,
steps toward acknowledging the importance of national parliaments at the EU level.
With a call for improved communication and information sharing between national
parliaments and the European Parliament, attempts to restore the somewhat bro-
ken links between these bodies that existed in the period when European Parliament
members exercised dual mandates as delegates nominated by national parliaments, it
also urged national governments to make sure that national parliamentarians receive
the Commission’s proposals in a timely manner.® Furthermore, the Treaty of Maastricht
introduced the principle of subsidiarity as a general principle applicable to all areas of
non-exclusive competence.

While the Treaty of Amsterdam (1997) introduced the Protocol on the Role of Na-
tional Parliaments in the EU concerning the transmission of documentation from EU
institutions to national parliaments and also formally recognized the Conference of
the Committees of the National Parliaments (COSAC),” and the Treaty of Nice (2001)
provided the impetus for re-configuring national parliaments’ position in the Europe-
an integration project through the Declaration on the Future of the Union, it was the
Lisbon Treaty entering into force in 2009 that created specific arrangements to secure

6 The Maastricht Treaty recognized the role of national parliaments as active participants in the
process through Declaration No. 13 on the Role of National Parliaments in the European Union and
Declaration No. 14 on the Conference of Parliaments. Declaration No. 13 encourages national parlia-
ments to participate more actively in order to improve communication between national parliaments
and the European Parliament. The inclusion of the national governments was made in an effort to
accomplish the aforementioned goals, since doing so would guarantee that their parliaments re-
ceive Commission proposals on time and have proper time to review or be informed of them. At the
same time, Declaration No 14 urges the European Parliament and national parliaments to convene
whenever required as a conference of parliaments. The inclusion of these statements in the Treaty
represented a political advance even if they were not legally enforceable and acknowledged nation-
al parliaments’ authority to observe EU legislation ex-ante. See National Parliaments within the en-
larged European Union. From ‘victims’ of integration to competitive actors?, eds. J. O’'Brennan, T. Raunio,
London-New York 2007, p. 12.

7" The importance of national parliaments increased with the adoption of the Amsterdam Treaty,
both because they were made the subject of the Protocol that has the same value as the treaties and
because they were given certain guarantees. For instance, adequate time for thorough review was
ensured because a legislative proposal could only be put on the Council’s agenda after six months.
D. Fromage, Subsidiarity..., p. 2.
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the greater involvement of national parliaments in EU activities, including their partici-
pation in the legislative process.

Of the several Lisbon Treaty provisions concerning national parliaments, the most
important is Art. 12 of the TEU as it attributes to them the responsibility of “contribut-
ing actively to the good functioning of the Union.” Further, the treaty secures the right
to information for national parliaments, since EU institutions are obliged to forward to
them all draft legislative acts of the Union and applications for accession to the Union
(Art. 12,49 TEU), as well as information on policies in the area of freedom, security and
justice and proceedings on internal security (Art. 70, 71 TFEU).

Furthermore, according to Protocol No. 1, other information must be provided di-
rectly to national parliaments. The Commission must forward all consultation docu-
ments and legislative proposals to national parliaments upon their publication (Art. 1);
the agendas for and the outcomes of meetings of the Council, including minutes, must
be forwarded to national parliaments at the same time as to Member States’ govern-
ments (Art. 5); possible initiatives of the Council intending to adopt certain decisions
with qualified majorities even if unanimity is normally required, must be forwarded at
least six months before any decision is adopted (Art. 6); annual reports of the European
Court of Auditors must be forwarded at the same time as to the European Parliament
and to the Council (Art. 7).

The active participation of national parliaments within certain fields of decision-
making processes at the EU level is also secured, for example through treaty revision
procedures (Art. 12,48 TEU), involvement in the political monitoring of Europol and the
evaluation of Eurojust’s activities (Art. 12 TEU, Art. 85 & 88 TFEU), and adopting meas-
ures concerning family law with cross-border implications (Art. 12 TEU, Art. 81 TFEU).

National parliaments also have the right to express objections to policy proposals
concerning treaty changes that are proposed under a simplified procedure instead of
the normal one (Art. 48.7 TEU) and regarding measures of judicial cooperation in civil
law matters with cross-border implications (Art. 81.3 TFEU). In both instances, propos-
als must be forwarded to national parliaments, and, if a national parliament makes
known its opposition within six months of the date of notification, the decision shall
not be adopted.

Finally, objections can be voiced with regard to the principle of subsidiarity.
Namely, the monitoring of subsidiarity, which is one of the fundamental principles of
the EU (together with the principles of conferral and proportionality, Art. 5 TEU), has
been seen by many as the most important improvement introduced by the Lisbon
Treaty with regard to national parliaments.®

8 M. Zalewska, O.J. Gstrein, National Parliaments and their Role in European Integration: The EU’s Demo-
cratic Deficit in Times of Economic Hardship and Political Insecurity, College of Europe, “Bruges Political
Research Papers”2013, No. 28, p. 12.
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2. Normative framework of the EWM

As laid down in Art. 5 of the TEU, each institution shall ensure constant respect for
the principles of subsidiarity and proportionality. The relevant procedure regarding
the EWM, set out in Protocol No 2 on the application of the principles of subsidiarity
and proportionality, is as follows: before proposing legislative acts, the Commission
shall consult widely, taking into account regional and local dimensions of the action
envisaged. Upon consulting, it shall forward its draft legislative acts and its amended
drafts to national parliaments at the same time as to the Union legislator. The Europe-
an Parliament shall forward its draft legislative acts and its amended drafts to national
parliaments. The Council shall forward draft legislative acts originating from a group
of Member States, the Court of Justice, the European Central Bank or the European
Investment Bank, and amended drafts to national parliaments. Upon adoption, leg-
islative resolutions of the European Parliament and positions of the Council shall be
forwarded by them to national parliaments. Draft legislative acts shall be justified with
regard to the principles of subsidiarity and proportionality.’

Each national parliament has two votes, shared out on the basis of the national
parliamentary system. If the parliamentary system is a bicameral one, then each of the
two chambers shall have one vote. National parliaments may, upon receiving a legis-
lative proposal i.e., within eight weeks from the date of its transmission in EU official
languages, give a reasoned opinion on whether the relevant proposal complies with
the principle of subsidiarity (Art. 6). Furthermore, if a “violation” is detected, national
parliaments may trigger two different procedures, widely known as yellow cards and
orange cards.'

As regards the yellow card procedure, in the first eight weeks following receipt, each
national parliamentary chamber may publish a reasoned opinion formally expressing
its concerns regarding legislative proposal from the EU in areas of shared competence.
Hence, reasoned opinions issued by unicameral national parliaments would count as
two votes, while reasoned opinions published by a chamber of bicameral national
parliaments would count as one vote when determining whether a proposal receives
a yellow card (so each national parliament is given two votes and each well-reasoned
view counts as one or two votes against the proposal). A yellow card is triggered when
at least one third of national parliaments, i.e., of all votes allocated to them or a quarter
of them if the proposal concerns areas of freedom, security, and justice, conclude that
a legislative proposal does not comply with the principle of subsidiarity.

° Consolidated version of the Treaty on European Union - PROTOCOLS - Protocol (No 2) on the appli-
cation of the principles of subsidiarity and proportionality, Official Journal 115, 09/05/2008, pp. 0206—
0209, https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12008M/PRO/02:EN:HTML [ac-
cessed: 2023.06.04].

10 See Relations with National Parliaments - The New Role of National Parliaments in the European
Decision-making: Implications of the Lisbon treaty, EPP Group, November 2009, p. 6, www.eppgroup.
eu [accessed: 2023.06.04]; A. Cygan, National Parliaments..., p. 522 et seq.
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If this threshold is met, the Commission (or other respective institution) must re-
view the questioned draft legislative act, and it may decide to maintain, amend, or
withdraw the draft. In other words, there is no obligation on the side of the Commis-
sion to withdraw the draft. So, the yellow card method might initially appear to offer
significant formal power to national parliaments, but, in fact, it just calls on the Com-
mission to look at its plan without exerting the obligation of changing draft legislative
acts in any way. The only real restriction is the requirement that the Commission must
justify its final choice in a reasoned decision. There is, of course, the possibility of ex-
post judicial review before the Court of Justice of the EU."

The second mechanism, referred to as the orange card, applies to the ordinary leg-
islative procedure. It is triggered when at least a simple majority (i.e., more than half of
the allocated votes) of national parliaments conclude that a legislative proposal does
not comply with the principle of subsidiarity. If this threshold is met, the proposal must
be reviewed by the Commission which, after such review, may decide to maintain,
amend, or withdraw the proposal. Nevertheless, if the Commission decides to main-
tain the proposal and move forward with the text as it is, its reasoned opinion as to
why the proposal complies with the principle of subsidiarity (together with those of
national parliaments) must be submitted to the Union legislator (the European Par-
liament and the Council) for consideration. If 55% of the members of the Council or
a simple majority of the European Parliament members confirm that the proposal in
question is incompatible with the principle of subsidiarity, it shall not be given further
consideration, and the legislative procedure shall be halted.?

Therefore, national parliaments can even be defined as a collective Virtual Third
Chamber of the EU, that together with Council and European Parliament forms the im-
aginary legislative body of the EU. When national parliaments receive a draft proposal
from the Commission, they scrutinize it to determine whether it is at odds with either
the subsidiarity and proportionality principles.’ In addition, they have occasionally
used other principles as well, such as conferral, policy efficacy, and political expedi-
ency to support their arguments against EU proposals.’

" M. Huysmans, Euroscepticism and the Early Warning system, “Journal of Common Market Studies”

2019, Vol. 57, No. 3, p. 433.

12 M. Goldoni, The Early Warning System and the Monti Il Regulation: The Case for a Political Interpreta-
tion, “European Constitutional Law Review” May 2014, Vol. 10, p. 92.

13 1. Cooper, A Virtual Third Chamber’ for the European Union? National Parliaments After the Treaty of
Lisbon, “West European Politics” 2012, Vol. 35, No. 3, pp. 441-465.

4. Cooper, Is the Subsidiarity Early Warning Mechanism a Legal or a Political Procedure? Three Ques-
tions and a Typology, European University Institute, “Robert Schuman Centre for Advanced Studies Re-
search Paper”2016, No. 18, p. 17.


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2764939
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2764939
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3. EWM in practice - procedures triggered to date

Although the EWM is a unique tool that enables national parliaments to play a certain
role in legislative procedures by allowing them to give reasoned opinions to alert leg-
islators that some proposals of legislative acts simply do not adhere to the principle of
subsidiarity or other principles, it is also true that national parliaments have not often
activated the mechanism, and, to date, only three yellow cards have been triggered,
and the orange card procedure has never been used. The question remains of whether
this is due to reluctance, a lack of knowledge, or perhaps inability, but the low num-
ber of cards drawn to date clearly shows that this procedure is certainly insufficient to
lower the democratic deficit and shift citizens’ perceptions and public opinion of the
European Union and its institutions. Nevertheless, the overall record of national parlia-
ments shows that they are not only prepared to make use of their new rights, but that
they also co-ordinate across national borders.'?

The most recent statistics (Report for 2021) indicate intensified collaboration with
national parliaments, with considerably more opinions submitted than in the two pre-
vious years, of which there were a total of 16 reasoned opinions registered by the Com-
mission expressing concerns regarding the infringement of the subsidiarity principle,
while no individual proposal triggered more than three reasoned opinions.'® It should
also be pointed out that in several cases in which the threshold for triggering a yel-
low card was not reached, reasoned opinions put forward by national parliaments still
managed to have significant influence on legislative acts that were adopted.!” Further-
more, the conversation between the Commission and national parliaments is especial-
ly intense inside the informal political dialogue framework, which secures to national
parliaments the possibility to express their opinion on every aspect of certain legisla-
tive proposals.’® Besides including submitting opinions in written form, the political
dialogue framework also includes visits by members of the Commission to national
parliaments, and inter-parliamentary meetings and conferences with the participation

15 K. Auel, C. Neuhold, Multi-arena players in the making? Conceptualizing the role of national parlia-
ments since the Lisbon Treaty,"Journal of European Public Policy”2017, Vol. 24, Issue 10, pp. 1547-1561.
16 Report from the Commission on the application of the principles of subsidiarity proportional-
ity and on relations with national parliaments, Annual Report 2021, COM(2022) 366 final, https://
commission.europa.eu/system/files/2022-08/com_2022_366_1_en_act_part1_v2.pdf [accessed:
2023.06.04]. It is interesting to point out that in the same report there is data that in the same year
the European Parliament formally received 24 reasoned opinions. The European Parliament and the
Commission (which registered 16 reasoned opinions during the same period) interpret the number of
reasoned opinions differently. A reasoned opinion relating to more than one Commission proposal is
counted by the Commission as only one reasoned opinion for statistical purposes, while for determin-
ing whether the threshold for a yellow/orange card has been reached for a Commission proposal, this
reasoned opinion counts as one reasoned opinion for each of the proposals covered. By contrast, the
European Parliament counts as many reasoned opinions as proposals involved.

7" D. Fromage, Controlling subsidiarity in today’s EU: The Role of the European Parliament and the na-
tional parliaments, European Parliament, Brussels 2022, p. 10.

8 Ibid., p. 11 et seq.
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of the Commission, etc. One might therefore argue that there is a room for optimism
as well. In this sense, the EWM is complemented by political dialogue or vice versa.
Far from being the best and sole tool for decreasing the democratic deficit, the EWM
enforces the subsidiarity principle and seeks to harmonize the relationship between
European institutions and national parliaments, thus, between the EU and citizens.!”

In the following sections we briefly refer to each of the three cases when a yellow
card was triggered.

3.1. First yellow card (Monti Il Regulation)

The first yellow card was triggered in 2012 following the Commission’s proposal
known as Monti Il, which was adopted in March 2012 and officially transmitted to na-
tional parliaments on March 27.2° The proposal was adopted based on the flexibility
clause (Art. 352 TFEU) and provoked intense opposition because it was seen as inter-
fering in domestic labor relations by placing limits on workers’ rights to collective ac-
tion and particularly the right to strike. It also confirmed that there was no primacy
of the freedom to provide services or of establishment over the right to strike, while
recognizing that situations may arise where these freedoms and rights could be recon-
ciled in accordance with the principle of proportionality. Let us recall that a yellow card
is triggered when the equivalent of one third of national parliaments pass reasoned
opinions. Since each national parliamentary system is allotted two votes, one vote for
each chamber in a bicameral parliament and two votes for a unicameral parliament,
to trigger a yellow card, national parliaments needed to amass 18 votes by May 22.
Although it is up to each parliament to decide how it will respond to a proposal, one
parliament may take a leadership role by being the first to pass a reasoned opinion
and then encouraging others to do so. In the case of Monti Il, the leader was the Dan-
ish Folketing.? In the end, 12 national parliaments or parliamentary chambers passed
reasoned opinions; the last two votes were collected in the afternoon of the closing
day of the deadline, and there were 19 votes altogether. After the yellow card was
triggered, the Commission had three choices: maintain, amend, or withdraw the Mon-
ti Il proposal. The Commission considered the views expressed and the discussions
among the co-legislators, the European Parliament, and the Council, and recognised
that its proposal was unlikely to garner the necessary political support for its adoption.
In September 2012, the Commission therefore announced its withdrawal and affirmed
further that it had “not found based on this assessment [of the arguments put forward
by national parliaments in their reasoned opinions] that the principle of subsidiarity
has been breached”’

19 A.Gasparini, The Early Warning System: People’s indirect empowerment to reduce the democratic defi-
cit,“Innovation: The European Journal of Social Science Research” 11 May 2022.

20 European Commission, Proposal for a Council Regulation COM(2012) 130 final, 21.3.2012.

21 |. Cooper, The story of the first yellow card shows that national parliaments can act together to influ-
ence EU policy, LSE Blog, 23 April 2015.
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3.2. Second yellow card (EPPO proposal)

The second yellow card procedure was triggered on October 28, 2013, in relation to
the Commission’s proposal for a regulation establishing the European Public Prosecu-
tor’s Office (EPP0).22 The proposal from the Commission was based on Article 86 TFEU,
which gives the Council the authority to create the EPPO to tackle crimes that harm
the Union’s financial interests. A special legislative procedure requiring unanimity in
the Council and the approval of the European Parliament is set forth in Article 86(1)
of the TFEU, while, in the absence of unanimity, it also foresees the possibility of en-
hanced cooperation.?* The proposal attracted wide attention and provoked both ob-
jections as well as positive comments.?* National parliaments transmitted 14 reasoned
opinions to the Commission, representing a total of 18 votes. The main objection was
that the Commission had not fully outlined how the EPPO plan was in accordance with
the subsidiarity concept. Parliaments also asserted that the Commission had failed to
show a clear necessity for an EU-wide solution for the policy objective of increasing
the effectiveness of the fight against fraud throughout the EU.?> Some raised the tra-
ditional argument that criminal investigations and prosecutions are primarily a mat-
ter of national sovereignty and that the establishment of a supranational EPPO would
limit national competence in a disproportionate way, while others pointed out that
many offenses affecting the financial interests of the EU are situated at a purely na-
tional level and are often linked to other types of fraud or criminality.® Nevertheless,
only three weeks after triggering the yellow card, the Commission informed national
parliaments of its decision to continue with the establishment of the EPPO without
any modification as regards the original text of the proposal. However, the legislation’s
final approved version underwent significant revision, which suggests that during the
legislative procedure EU institutions accepted important modifications of the initial
proposal as a result of the national parliaments’ analysis of the legislation.?”

22 Council Regulation on the establishment of the European Public Prosecutor’s Office COM(2013)
534 final, https://academic.oup.com/yel/article-abstract/35/1/5/2725281?redirectedFrom=fulltext
[accessed: 2023.06.04].

23 0.). Gstrein, D. Harvey, The Role of National Parliaments in the European Union, an extended version
of published written evidence: The United Kingdom House of Lords European Union Selected Committee,
“Zeitschrift fr europarechtliche Studien” 2014, Nr. 3, p. 348.

24 D.Fromage, The Second Yellow Card on the EPPO Proposal: An Encouraging Development for Member
State Parliaments?,"Yearbook of European Law” 2016, Vol. 35, Issue 1, pp. 5-27.

25 0. Pimenova, National Parliaments in Subsidiarity Review: From Guardians to Partners, “Statute Law
Review” 2019, Vol. 40, No. 3, p. 291.

26V, Franssen, National Parliaments Issue Yellow Card Against the European Public Prosecutor’s Office,
European Law Blog, 4 November 2013, https://europeanlawblog.eu/2013/11/04/national-parlia-
ments-issue-yellow-card-against-the-european-public-prosecutors-office/ [accessed: 2023.06.04].

27 A. Cygan, Participation by national parliaments in the EU legislative process, “ERA Forum” 2021,
Vol. 22, No. 3, p. 429.
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3.3.Third Yellow Card (Posted Workers Directive)

The third yellow card dates back to May 2016 and was provoked by the European Com-
mission proposal for a revision of the Posted Workers Directive?® concerning workers
sent by their employers to another country to work there temporarily.? The main fo-
cus of the criticism of the proposal was the principle of equal pay for equal work, which
would apply to posted and local workers, though its primarily motivation seemed to
be of political nature.3’ Namely, 14 parliamentary chambers (in total 22 votes) opposed
the Commission’s proposal to amend the Posted Workers Directive. It is interesting to
point out that, with the exception of the Danish parliament, all reasoned opinions were
from Central and Eastern Europe. In contrast, the plan enjoyed widespread support in
Western Europe as a tool to combat social dumping and several Western European
parliamentary chambers supported the directive during political dialogue. It seems
therefore that the third activation of EWM also revealed an East-West rift in EU policies,
especially since the parliaments mainly voiced national concerns previously raised by
their governments. In the end, the Commission replied more than two months after
receiving the yellow card. It rejected concerns raised by the national parliaments and
decided to maintain the proposal in its original form.3

4. Proposals for reform - green card and red card

As already noted, national parliaments were ultimately involved in the European inte-
gration process when the Lisbon Treaty entered into force thanks to different possibili-
ties it envisaged, i.e., through securing information rights, then thanks to the EWM, but
also through political dialogue known as the Barroso initiative. While the EWM rep-
resents a more strict, formal mechanism of securing compliance with the principle
of subsidiarity, political dialogue is a non-binding, more proactive, and collaborative
channel of communication between national parliaments and the Commission.3? The
proposals for reforming existing mechanisms, called the green card and the red card,

28 Pproposal for a Directive of the European Parliament and the Council amending Directive 96/71/EC
of the European Parliament and the Council of 16 December 1996 concerning the posting of workers
in the framework of the provision of Services COM(2016) 128 final.

2% These workers are covered by social security rules in their country of origin. In countries with
high wages, employers can therefore usually pay lower wages to these posted workers than to local
workers. The issue of posted workers has divided the EU between countries such as Germany and
France — home to 230,000 posted workers in 2014, and Eastern European nations. M. De La Baume,
Countries flash yellow card at EU changes to cross border work rules posted workers work abroad Europe,
“Politico” 10 May 2016, https://www.politico.eu/article/countries-flash-yellow-card-at-eu-changes-to-
cross-border-work-rules-posted-workers-work-abroad-europe/ [accessed: 2023.06.04].

30 D, Fromage, V. Kreilinger, National Parliaments Third Yellow Card and the Struggle over the Revision
of the Posted Workers Directive,“European Journal of Legal Studies” 2017, Vol. 10, No. 1, pp. 125-160.
31 For detailed analysis see ibid.

32 | Terrinha Heleno, The legisprudential role of national parliaments in the European Union, PE 583
133, European Parliament, Brussels 2017, p. 6 et seq.
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focus on strengthening the role of national parliaments in overall legislative procedure
at the European level.

4.1. Green Card

At the beginning of 2015, national parliaments started discussing the idea of introduc-
ing a green card, a mechanism that would enable a more efficient way of strengthen-
ing their role in EU policy-making through possibilities concerning legislative initia-
tives. Namely, following the idea based on a discussion paper prepared by the House
of Lords and endorsed by multiple national parliamentary chambers,?* the Dutch
Tweede Kamer published a document laying out the scope and nature of the green
card initiative.3* Under the proposed procedure, national parliaments could make con-
structive suggestions for legislative proposals to the European Commission.>

To qualify as a green card, a proposal would have to gain a minimum number of
one quarter (25%) of the votes allocated to national parliaments under the EWM and
be delivered to the Commission within a time frame of six months from the date of
the proposing chamber circulating the draft. After the required threshold was met,
the proposing chamber would send the co-signed text to the Commission under the
political dialogue framework, making it clear that the proposal is labelled as a green
card by the co-signatories. The national chamber that launched the proposal could
also decide to transmit it to the Commission as part of a political conversation even if
it fell short of the necessary threshold, but then it would not be labelled a green card.®
The Commission would then react to the green card by formally responding and stat-
ing whether it intended to consider the proposed action or not, offering reasons for
its decision.

In order to test the green card idea, the EU Committee of the House of Lords put
forward a proposal for a trial green card on the issue of food waste.3” This was deemed
a non-controversial topic suitable for testing the proposal, especially as it is estimated
that 89 million tons of food is wasted each year in the EU. The plan received wide sup-
port at the 53rd COSAC conference held in Riga. It included the following five ele-

33 House of Lords, European Union Committee, Towards a “green card,’ further discussion paper,
28 January 2015, pp. 5-6, https://www.parliament.uk/globalassets/documents/lords-committees/eu-
select/COSAC/20150128-Letter-to-Chairpersons.pdf [accessed: 2023.06.04].

34 For detailed analysis see K. Boroniska-Hryniewiecka, From the Early Warning System to a ‘Green Card’
for National Parliaments: Hindering or Accelerating EU Policy-making? [in:] National Parliaments after the
Lisbon Treaty and the Euro Crisis: Resilience or Resignation?, ed. D. Janci¢, Oxford 2017.

35 C.Fasone, D. Fromage, From Veto Players to Agenda-Setters — National Parliaments and Their Green
Card to the European Commission, “Maastricht Journal of European and Comparative Law” 2016,
Vol. 23, No. 2, p. 309.

36 House of Lords, European Union Committee, Towards a “green card,” further discussion paper,
28 January 2015, pp. 5-6, https://www.parliament.uk/globalassets/documents/lords-committees/eu-
select/COSAC/20150128-Letter-to-Chairpersons.pdf [accessed: 2023.06.04].

37 UK Parliament, EU committee launches green card on food waste, 12 June 2015, https://commit-
tees.parliament.uk/committee/335/eu-energy-and-environment-subcommittee/news/93186/eu-
committee-launches-green-card-on-food-waste/ [accessed: 2023.06.04].
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ments: EU food donation guidelines, EU co-ordination mechanism, monitoring of the
business-to-business cross border food supply chain, recommendations on the defini-
tion of food waste and on data collection, and the establishment of a horizontal work-
ing group within the Commission. In its response, the Commission thanked the 16 na-
tional parliaments and chambers that signed the green card and undertook to “pay
particular attention to suggestions [...] including on food donation and on data col-
lection” while assessing their proposal as a “clear demonstration of their readiness to
contribute in a proactive and constructive manner to the policy debate at EU level.”®

One might therefore conclude that the green card mechanism was envisioned as
yet another way of urging national chambers to collaborate and make suggestions for
EU policy initiatives while also being and add-on to the already existing procedures
(yellow and orange cards).

4.2. Red Card

A concession to add a red card to the EWM was part of the agreement negotiated
with the British government in February 2016 in advance of the Brexit referendum.
Former UK Prime Minister David Cameron negotiated an EU-UK deal and requested
reform covering four key areas: economic governance, sovereignty, competitiveness,
and immigration.?® The proposal included a reform that would introduce a red card
mechanism, under which national parliaments would be able to veto new EU legisla-
tion if 55% of parliament or chamber votes registered opposition to certain legislative
proposals during the first three months after submission. The idea included a require-
ment to either reject the proposal or change the draft legislative act to reflect subsidi-
arity objections raised in reasoned opinions.*® The UK prime minister also stated that
the mechanism would enhance the sovereignty of national parliaments by enabling
them jointly to “stop unwanted legislative proposals”' while also expressing his wish
for the “EU’s commitments to subsidiarity to be fully implemented.”*? Although the red
card proposal was not originally Cameron’s idea, as it had been proposed previously
by Labour MPs, it sent a very strong political message. The red card would be a power-
ful instrument building upon the EWM with the yellow card as solely a warning rather
than a veto.*® In other words, the red card was primarily intended as a mechanism that

38 European Commission C (2015) 7982 final, of 17.11.2015; see also: UK Parliament, European Com-
mission responds to green card on food waste, 20 November 2015, https://committees.parliament.
uk/committee/176/european-union-committee/news/92983/european-commission-responds-to-
green-card-on-food-waste/ [accessed: 2023.06.04].

39 The UK's EU Referendum, De Havilland Information Services, 2016, https://www.dehavilland.
co.uk/PoliticalUploads/DHEU/Referendum/DraftRenegotiationDeal.pdf [accessed: 2023.06.04].

49 D, Fromage, Subsidiarity..., p. 9.

41 UK’s draft EU deal: What do red and yellow cards mean? BBC News, 2 February 2016, https://www.
bbc.com/news/uk-politics-eu-referendum-35471248 [accessed: 2023.06.04].

42 Explaining the EU deal: The red card, Full Fact, 22 February 2016, https://fullfact.org/europe/ex-
plaining-eu-deal-red-card/ [accessed: 2023.06.04].

43 |, Cooper, How the ‘red card’ system could increase the power of national parliaments within the EU,
LSE Blog, 13 June 2016.
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would give national parliaments the ability to veto or block draft legislative proposals
when they asserted that they violate the principle of subsidiarity, thereby forcing the
Commission to abandon proposals.

The red card proposal has also drawn significant criticism. Given that no propos-
al has yet to reach even the threshold for an orange card, a reasonable question is
whether introducing a red card would make a difference. The current system is in-
effective because of difficulties in reaching the threshold and because of the short
timeframe of eight weeks.** In the end, introducing a new mechanism would make
no difference as it would likely be used rarely or never, because of its high require-
ments, thus having no practical impact. Its scope is also very limited, meaning that it
only applies to cases where parliaments can argue that a certain EU regulation would
be better dealt with at the national level. On the other hand, despite not necessarily
revolutionizing EU decision-making, it could still be regarded as positive progress and
a step towards strengthening national parliaments’ role. However, as the mechanism
was negotiated prior to Brexit vote, the plan was never implemented. In 2019 Poland
tried to revive the red card procedure plan, claiming that the yellow card mechanism
proved to be “paper tiger [...] offering only superficial influence” for national parlia-
ments, but to date its status remains the same.*

Conclusions

Since its introduction in 2010, there have been multiple critiques of the EWM. Cer-
tain shortcomings regarding the functioning of the mechanism in practice are obvi-
ous. The EWM has been triggered in just three cases, only yellow cards were activated,
and the Commission did not withdraw its proposal on any of these occasions. Some
early critics pointed out that it is not a step in the right direction as regards alleviat-
ing democratic deficit and strengthening the role of national parliaments,* that the
EWM generates only more institutional confusion and time consumption rather than
simplifying the process that ultimately undermines people’s trust in the EU and its ef-
ficiency.” Furthermore, its operation before the CJEU cannot be enforced directly by
national parliaments.*® National parliaments could use their right to urge their nation-

44 V. Kreilinger, David Cameron’s proposal to give national parliaments a ‘red card’ over EU laws is deeply
flawed, LSE Blog, 17 November 2015.

4> Poland attempts to revive EU’s red card procedure, “Financial Times” 23 May 2019, https://www.
ft.com/content/e60d6f78-7d48-11e9-81d2-f785092ab560 [accessed: 2023.06.04].

46 p. De Wilde, Why the Early Warning Mechanism does not alleviate the democratic deficit, “OPAL On-
line Paper”2012, No. 6, https://www.researchgate.net/publication/236024899_Why_the_Early_Warn-
ing_Mechanism_Does_Not_Alleviate_the_Democratic_Deficit [accessed: 2023.06.04].

47 R. Ruiter, Under the Radar? National Parliaments and the Ordinary Legislative Procedure in the Euro-
pean Union, "Journal of European Public Policy” 2012, Vol. 20, No. 8, pp. 1196-1212.

48 For deficiencies of the new mechanism see also A. Cygan, National Parliaments within the EU...,
pp. 524-526; M. Zalewska, O.J. Gstrein, National Parliaments..., pp. 14-15.
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al governments to launch a case before the EU Court of Justice, but they have simply
never used this opportunity.*

On the other hand, while many believe the EWM to be a failed mechanism, some
consider it useful and innovative, especially in the legislative process as a signaling
device to the European Commission and other actors.>® Concrete reform proposals of
the EWM that could be considered include, among others, that the existing thresholds
should be applied in a flexible manner, especially the eight-week deadline, and that
the Commission should provide detailed answers to all reasoned opinions.’' Insofar as
the overall role of national parliaments in the law-making process is concerned, creat-
ing a green card is widely advocated as is the enhancement of the political dialogue
procedure. The latter has already been proved to be an important channel of coopera-
tion that might also be bolstered by adding certain features of the green or red cards,
which, at the same time, would not require amending the treaties.>

There is absolutely no reason why national parliaments should not be considered
as actors that could improve the law-making process at the European level, which
would influence and promote its rationality, and focus on the justification and overall
quality of EU legislation.>® Increasing the influence of national parliaments on EU af-
fairs in general would also contribute in achieving the further democratization of the
Union as well as the much needed stronger connection with European citizens.
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Summary
Petar Baci¢, Nikolina Marasovic
National Parliaments in the European Union - Toward a More Active Role?

The Lisbon Treaty created different possibilities for national parliaments to secure their greater
involvement in the overall functioning of the EU and in the law-making process at the European
level. Moreover, it was the first time that an EU Treaty specifically acknowledged the role of na-
tional parliaments in the EU. Among these novelties probably the most important concerned
the Early Warning Mechanism that offers to national parliaments the possibility of examining
new legislative proposals from the EU for compliance with the concept of subsidiarity through
the so-called yellow card and orange card procedures. The possibility for national parliaments
to make more active contributions at the European level also exists inside the informal political
dialogue framework that is an important channel of cooperation among EU institutions.

Keywords: European Union, national parliaments, law-making process, early warning mecha-
nism, political dialogue.

Streszczenie
Petar Bacic, Nikolina Marasovic¢
Parlamenty narodowe w Unii Europejskiej - w kierunku bardziej aktywnej roli?

Traktat lizbonski stworzyt rézne mozliwosci dla parlamentéw narodowych majace na celu za-
pewnienie ich wiekszego zaangazowania w ogdlne funkcjonowanie Unii Europejskiej, a takze
W proces stanowienia prawa na poziomie europejskim. Co wiecej, po raz pierwszy w traktacie
UE wyraznie uznano role parlamentéw narodowych w UE. Wsréd tych nowosci prawdopodob-
nie najwazniejsza dotyczyta mechanizmu wczesnego ostrzegania, ktéry oferuje parlamentom
narodowym mozliwo$¢ badania nowych wnioskéw legislacyjnych UE pod katem zgodnosci
z koncepcja pomocniczosci w drodze procedury tzw. z6ttej kartki i pomarariczowej kartki. Moz-
liwos¢ bardziej aktywnego udziatu parlamentéw narodowych na poziomie europejskim istnie-
je rowniez w ramach nieformalnego dialogu politycznego, ktéry okazuje sie waznym kanatem
wspotpracy z instytucjami unijnymi.

Stowa kluczowe: Unia Europejska, parlamenty narodowe, proces stanowienia prawa, mecha-
nizm wczesnego ostrzegania, dialog polityczny.



