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Introduction

Judicial independence is the cornerstone principle of the rule of law. The indepen-
dence of the judiciary shall be guaranteed by the State and enshrined in the Constitu-
tion or the law of the country. It is the duty of all governmental and other institutions
to respect and observe the independence of the judiciary.’ Independence means that
the judiciary is free from external pressure and is not subjected to political influence
or manipulation, in particular by the executive branch. This requirement is an inte-
gral part of the fundamental democratic principle of the separation of powers. Judges
should not be subject to political influence or manipulation.? The requirement of an
independent judiciary is included in all rule of law definitions in the western liberal
tradition. This excludes from the rule of law list those states whose organisation is not
based on the trias politica.? The first necessary and inescapable desideratum of the rule
of law is an independent judiciary. Judges must be secure and well-paid, so that they
can apply the law without fear or favor.*

As scholars argue, the modern conception of judicial independence is not confined
to the independence of an individual judge and to his or her personal and substan-
tive independence. It must include the collective independence of the judiciary as an
institution. Likewise, judicial independence should not be perceived only in terms of
shielding the judge from executive pressures or legislative interferences. It must also
encompass internal independence, namely, the independence of the judge from his
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or her judicial colleagues or superiors.® Individual judges must enjoy both personal
and substantive independence. Characteristics of personal independence include
security of office, life tenure, and adequate remuneration and pensions. Substantive
independence refers to the freedom of judges to perform their judicial functions
independently.®

The independence of the judiciary also includes institutional or collective inde-
pendence, internal judicial independence, and administrative independence. Scholars
argue that interference with the collective independence of the judiciary also has an
adverse impact on individual judges as they discharge their official duties. This stems
from the fact that the traditional sense of social responsibility that the judiciary im-
parts on individual judges is a strong instrument for ensuring its independence. Judg-
es must be free from directives or pressures from peers or those who have administra-
tive responsibilities in the court, such as the chief judge of the court or the head of the
division in the court. It is generally accepted that judges cannot claim independence
from required and necessary guidance and supervision in administrative aspects of
adjudication.”

Georgia, like other post-Soviet countries, has faced many common challenges in
reforming the judiciary since the restoration of independence. Scholars argue that
what is generally deplored in post-Soviet countries is the dependence of the judiciary
on the presidential administration as well as the existence of hierarchical structures
within the judiciary that so not leave enough room for the independent adjudication
of individual cases.® | agree with scholars that the factors that impeded judicial reform
came not only from outside, but also from inside the judiciary. Generally, judges re-
mained in their posts. Personal continuity would translate into the persistence of per-
ceptions and ideas inherited from the past. Furthermore, it was also a challenge to
abolish privileges such as the material goods provided to judges. Such changes were
difficult to implement, and these problems have not been overcome even 20 years
after initiating reforms.® One of the greatest challenges for countries in transition re-
garding an independent judiciary is considered to be the establishment of a system of
judicial administration that balances judicial independence and judicial accountability
and ensures transparency. Two key organs of judicial administration are judicial coun-
cils and court presidents.’®
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diciaries in Comparative Perspective, ed. H.P. Lee, Cambridge University Press 2011, p. 3.
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° Ibidem, p. 894.

10| F. Maller, “Judicial Administration in Transitional Eastern Countries” [in:] Judicial Independence in
Transition, ed. A. Seibert-Fohr, Springer, Heidelberg, New York, Dordrecht, London 2012, p. 937.



Contemporary Challenges Facing the Judicial Independence in Georgia 71

The establishment of the judiciary in Georgia began after the adoption of the 1995
Constitution and was based on the first Organic Law on common courts,' which was
changed in 2009 by a new law.”? According to the Constitution of Georgia, judicial
power shall be independent and exercised by the Constitutional Court of Georgia and
the common courts of Georgia.”* After the Soviet era, establishing an independent
judiciary in Georgia was one of the main challenges, and judicial reform was initi-
ated shortly after the constitution was adopted. The reformers were faced with two
choices: either dismiss all Soviet judges or gradually renew the judiciary with qualified
judges, of which there was a shortage at the time. The authorities at the time passed
a law requiring former judges to resign early and leave the judiciary. This decision be-
came the subject of constitutional control in the newly created Constitutional Court.
The court declared the law unconstitutional and said that the universal dismissal of
judges should not be done for political reasons, the arbitrariness of the government,
or for the reason of changes in the government.™

The judicial reform that started in 1997 had no real consequences, and the court
remained one of the most corrupted systems. A new phase of reform for the judiciary
began in 2005, when a new concept of reform was developed, new priorities were
identified, and the judiciary advanced materially, technically, and organizationally, al-
though judicial independence remained a major challenge. Thorough changes were
made to the Constitution of Georgia on 27 December 2006, and the appointment and
dismissal of judges was removed from the powers of the President of Georgia. This
authority was transferred to the High Council of Justice of Georgia.” The 2010 consti-
tutional amendments introduced the appointment of judges for life, but at the same
time the law provided that judges were to be appointed for a probationary period of
not more than three years.® Finally, in 2019, the High Council of Justice of Georgia ap-
pointed several dozen judges for life in the common courts of Georgia, including the
Parliament of Georgia, which appointed judges for life to the Supreme Court of Geor-
gia. The main challenge remains the independence of the judiciary, and | will discuss
specific challenges in the following paragraphs.
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1. Main Challenges in Common Courts of Georgia

Prior to the change of government in Georgia in 2012, a major problem was the
strong influence on the court of the executive branch, especially the prosecutor’s of-
fice. During this period, systemic deficiencies were observed in the review of criminal
and administrative law cases. One of the main promises of the Georgian Dream coali-
tion during the 2012 parliamentary elections was to free the judiciary from the influ-
ence of political authorities and to achieve an independent, impartial judiciary.'” As
soon as the Georgian Dream coalition won the election, Bidzina Ivanishvili, the leader
of the party, said he planned to start legal proceedings against the judge who made
an illegal decision against Georgian Dream during the pre-election period.® After the
election, he said that the court was still being influenced during this period and was
trying to obstruct the new government.” However, later Bidzina Ivanishvili met with
the chairman of the Supreme Court, Kote Kublashvili,® and reported that they agreed
that the court should be free of politics.”!

The issue of the independence of the Georgian judiciary was not only related to the
political influence of the government from outside. One of the challenges was also to
create guarantees of independence within the court. During the legislative changes,
the Venice Commission noted that the general principle that “judges are only subject
to law” enshrined in several constitutions, protects the judges against undue external
influence but is also applicable within the judiciary (internal independence): subor-
dination of judges, for instance, to court presidents in their judicial decision making
activity is a clear violation of this principle.?? Observers also confirmed that there was
a group of judges in the judiciary who had the leverage to influence important deci-
sions of the judiciary, including the High Council of Justice, where decisions were made
on the basis of certain covert transactions among council members. Consequently, the
High Council of Justice itself could not maintain its independence from the dominant
group of the judiciary.

7" Founding Declaration of the Political Coalition “Georgian Dream’, Thilisi, 21 February 2012, p. 8-10.
https://bit.ly/2zva7YX (accessed: 2020.05.10).
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9 Bidzina Ivanishvili, the government should not interfere in the administration of the court, 30 De-
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21 The term of office of Kote Kublashvili, the Chairman of the Supreme Court expired on 23 February
2015. He headed the judiciary from 23 February 2005.

22 joint Opinion of the Venice Commission and the Directorate of Human Rights (Dhr) of the Directorate
General of Human Rights and Rule Of Law (Dgi) of the Council Of Europe, Strasbourg, 14 October 2014,
Opinion No. 773/2014 CDL-AD(2014)031, https://bit.ly/3600gVP (accessed: 2020.05.10).

23 The State ofthe Judicial System (2012-2016), Transparency International Georgia 2016, p. 17, https://
bit.ly/2WGuBGh (accessed: 2020.05.10).



Contemporary Challenges Facing the Judicial Independence in Georgia 73

In this situation, it was a great challenge to make legislative changes. The first ma-
jor legislative reform of the justice system happened in several stages beginning on
1 May 2013.%* During the so-called first wave of reform, changes were made to depolit-
icize the High Council of Justice by redistributing power between the High Council of
Justice and the President of the Supreme Court and increasing the transparency of the
system and the role of judges’ self-government. Therefore, this reform was considered
an important step forward.”> When the second wave of changes were adopted,? the
general rule for appointing judges for life was introduced; however, it was decided to
appoint all judges for a three-year probation period, which was assessed negatively?’
and critically.?® Despite the criticism, more than a hundred judges were appointed to
the courts for probation.?® On 15 February 2017, the Constitutional Court of Georgia
declared unconstitutional appointing a person to the position of judge of the Court of
Appeals and District (City) for a term of three years, who is a current or former judge
and has at least three years of experience in judicial activity.** However, then parlia-
ment amended the constitution on 13 October 2017, and determined that with first
appointments before 31 December 2024, a judge may be appointed for a term of three
years before being appointed for life.’'

After a long delay, the third wave of reform was adopted in February 2017.32 The
council delayed the prospect of dozens of judges with a non-transparent appoint-
ment process and postponed the distribution of electronic rules. There were possible
political deals, and the election of court presidents by judges was no longer under
consideration. The proposal also contained negative changes® regarding the election
of the High Council of Justice.?* Experts called on the government to implement rapid
reforms to ensure the independence of the judiciary.®

24 “Organic Law of Georgia” in Amendments to the Organic Law of Georgia on Common Courts, 1 May
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% Judicial System: Reforms and Prospects, ed. G. Burjanadze, Thilisi 2017, p. 10.
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8 February 2017, https://matsne.gov.ge/ka/document/view/3536739?publication=0 (accessed:
2020.05.10).

33 Judicial System: Reforms and Prospects, ed. G. Burjanadze, Thilisi 2017, p. 11 https:/bit.ly/3cl8fRj
(accessed: 2020.05.10).

34 “Coalition calls on parliament to take note of President’s remarks on ‘Third Wave’ Justice Reform”
2017, http://www.coalition.ge/index.php?article_id=144&clang=0 (accessed: 2020.05.10).
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In 2017, the Supreme Court of Georgia published the strategy for the judiciary for
2017-21. According this strategy, changes in the court must be made in four strategic
directions: independence and impartiality, accountability, quality and efficiency, and
accessibility, transparency, and credibility.3

The most recent fourth wave of judicial reform was adopted by the Parliament of
Georgia on 13 December 2019. These changes concerned the status of judges’ pro-
motion, disciplinary responsibility, court overcrowding, the institution of an inde-
pendent inspector, and the status of the High School of Justice. The ruling party
had high hopes for these changes, but observers have argued that the reform is not
in the interests of the judiciary but in the interests of politics; the government is trying
to maintain a friendly judiciary.®® Ensuring the independence of the judiciary is also an
international obligation of Georgia, and international partners have been monitoring
and advising on reforms from the Georgian government for years.

2. The Temporary State Commission on Miscarriages of Justice

One of the first things the government did after the 2012 elections was to adopt
a resolution on 5 December 2012, on political prisoners and people in political exile.?
The government used the resolution of the Parliamentary Assembly of the Council of
Europe (PACE) as the criteria for determining political prisoners,* and acknowledged
the existence of political prisoners and people in political exile in Georgia.*! The bill
stated that after the election there were thousands of complaints that various indi-
viduals were convicted illegally and/or unjustifiably in 2004-12, the verdicts came into
force and there was no legal mechanism to appeal them, and the state wanted to re-
store justice, which required creating additional, temporary mechanisms of appeal.*?

In this regard it was important for Georgia to share international experience and
the involvement of international experts in the process of establishing this new insti-
tution. The resolution itself was based on the conclusion of the Venice Commission

36 Judicial System Strategy for 2017-2021, https://bit.ly/2Wm8C8v (accessed: 2020.05.10).

37 parliament adopted the Fourth Wave Legislative Package of Judicial Reform, 13 December 2019,
https://bit.ly/2LhCQmMG (accessed: 2020.05.10).

38 G. Mshvenieradze, “We are very principled, but we are not destructive, as the government is trying
to show” 10 April 2019, https://csogeorgia.org/ge/post/giorgi-mshvenieradze (accessed: 2020.05.10).
39 law of Georgia (draft) on The Temporary State Commission on Miscarriages of Justice, 20 May
2013, https://matsne.gov.ge/ka/document/view/1924705?publication=0 (accessed: 2020.05.10).

40 PACE reaffirms its support for criteria defining the notion of political prisoners, 3 October
2012, http://assembly.coe.int/nw/xml/News/News-View-EN.asp?newsid=4137&lang=2 (accessed:
2020.05.10).

41 Explanatory Note to the Resolution of the Parliament of Georgia on Political Prisoners and People
in Political Exile, 5 December 2012, https://info.parliament.ge/file/1/BillReviewContent/24676? (ac-
cessed: 2020.05.10).

42 Resolution of the Parliament of Georgia Political Prisoners and People in Political Exile, 5 December
2012, https://info.parliament.ge/#law-drafting/436 (accessed: 2020.05.10).
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N 710/2012.% At the same time, Thomas Hammarberg, the EU’s special adviser to Geor-
gia, was actively involved in the process. It is true that the purpose of the commission
was to restore justice, but there was a great risk that this mechanism could have been
used for political retribution. This was especially so because one of the main political
promises of the new government from the very beginning was to restore justice. This
is why achieving impartiality was the main task. Hamburger’s recommendation, for ex-
ample, would ensure the restoration of justice for victims of injustice, although it was
also inadmissible to create a parallel justice system, and the final decision was to be
made by the courts.** In Hammarberg’s view, the members of the commission should
not be politicians or representatives of any party, and it was necessary for the com-
mission to be staffed with professionals who would serve the truth and not political
goals. If justice is afforded them, people should be given the opportunity to reconsider
their actions in order to restore justice.* In addition, according to international recom-
mendations, the High Council of Justice, which is authorized under the Constitution
to appoint judges and assign duties, is not seen as scrupulously independent, so it
should not be tasked for this function.*® The Venice Commission’s recommendation
was focused on the division of powers, judicial independence, and international stan-
dards, and the commission should only report on the “reasonable suspicion” of the
existence of judicial deficiencies, and only the court should determine the existence
of deficiencies.”

From the very beginning, Konstantine Kublashvili, the chairman of the Supreme
Court at the time, viewed the creation of a commission to determine the shortcomings
of the judiciary with suspicion. He also shared the views of the Venice Commission on
the separation of powers, judicial independence, and international standards.* In his
view, such commissions are rarely set up in Europe and only work on newly discovered
and newly identified circumstances and do not imply a revision of all directions in the
case as set out in the draft law of the Ministry of Justice.** He also expressed fears

43 European commission for democracy through law (Venice Commission), Opinion on the provi-
sions relating to political prisoners in the amnesty law of Georgia, Strasbourg, 11 March 2013, Opin-
ion no. 710/2012, CDL-AD(2013)009 https://www.venice.coe.int/webforms/documents/default.
aspx?pdffile=CDL-AD(2013)009-e (accessed: 2020.05.10).

4 T. Hammarberg, Georgia in the Transition Period, Report on Human Rights: Past Period, Steps and
Challenges, 25 September 2013, http://myrights.gov.ge/uploads/files/docs/8987288_38635_607369_
Hammarbergreport-getm.pdf (accessed: 2020.05.10).

4 Hammarberg: Justice Commission should not serve political purposes, Tabula, 20 May 2013,
https://bit.ly/3fzrit2 (accessed: 2020.05.10).

46 H.Verne, Perspectives of Transitional Justice in Georgia, February 2017, p. 40, https://www.ictj.org/
publication/transitional-justice-georgia (accessed: 2020.05.10).

47 European commission for democracy through law (Venice Commission), joint opinion of the Ven-
ice Commission, (DGI) Strasbourg, 17 June 2013, Opinion no. 728/2013, CDL-AD(2013)013\ https://
www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2013)013-e (accessed: 2020.05.10).

“ The Supreme Court responds to the conclusion of the Venice Commission, 19 June 2013, http://
www.supremecourt.ge/news/id/421 (accessed: 2020.05.10).

49 A commission is set up to investigate the shortcomings of the judiciary, 16 March 2013, https:/
www.radiotavisupleba.ge/a/justice-commission/24930501.html (accessed: 2020.05.10).
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that the commission’s conclusion and subsequent hearing in court would not reflect
disciplinary or other decisions against judges.*® Opposition groups called for the be-
leaguered PM to resign, saying that this was a clear violation of the right to freedom
of expression. They also did not recognize and protested the so-called resolution of
the Parliament of Georgia on political prisoners and people in political exile, in which
persons convicted of crimes against states were also listed.

Although the government was keen to set up a commission to investigate the
shortcomings of the judiciary, it finally failed. In November 2013, the Minister of Justice
announced that the issue of establishing a commission had been suspended, the only
reason being that the country was not ready to make the expected compensations.®’
This decision by the government came as a surprise and was criticized by those who
expected their cases to be reconsidered, as well as by human rights organizations.
The Public Defender stated that postponing the establishment of the Commission was
unfounded because of financial reasons.>> NGOs also believed that the creation of the
commission should not be delayed because it was the only way to restore justice.>®
Opposition parties stated that the commission was set up to influence the court, and
its creation was reconsidered after it had an impact on the court> If we look at the
developments in the judiciary, this position should be shared.

3. The High Council of Justice of Georgia

The Council of Justice is a particularly important body in post-Soviet countries in
the reform process to achieve judicial independence. The powers of the council of jus-
tice differ in different countries, but in recent times its power in Georgia has been sig-
nificantly strengthened. Scholars argue that in countries with strong justice councils,
there is a potential risk of facing the same deficiency in the long run by failing to per-
form a balancing act between guaranteeing judicial independence on the one hand,
and ensuring that judges are to be held accountable on the other. Judicial councils in
these states do not just wield considerable influence over who is going to fill a judicial
post but currently also have the power to dismiss the very same judges, or at least rec-

50" Kublashvili: There are remarks on the points that endanger legal security, 16 March 2013, https://
netgazeti.ge/news/20206/ (accessed: 2020.05.10).

1 According to Tsulukiani, the establishment of a commission to determine the shortcomings of
the judiciary has been suspended, Civil Georgia, 28 November 2013, https://old.civil.ge/geo/article.
php?id=27613 (accessed: 2020.05.10).

52 Ombudsman: Lack of Finance Argument is not Friday, Tabula, 29 November 2013, https://bit.
ly/3fBRL9q (accessed: 2020.05.10).

53 Statement on the postponement of the establishment of a commission to determine the short-
comings of the judiciary, 29 November 2013, https://bit.ly/3dxQRJ6 (accessed: 2020.05.10).

54 Restoration of Justice..., details of the unfulfilled promise Ketevan Ghvedashvili, 27 March 2014,
Liberali, https://bit.ly/2LeJREO (accessed: 2020.05.10).

55 LF. Miiller, Judicial Administration in Transitional Eastern Countries” [in:] Judicial Independence in
Transition, ed. A. Seibert-Fohr, Springer, Heidelberg, New York, Dordrecht, London 2012, p. 938.
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ommend their dismissal. In this regard, strong councils simultaneously perform tasks
of initiation, prosecution, and judgment on disciplinary offenses allegedly committed
by judges.*®

One suggested option to solve this problem is to distribute competences concen-
trated in strong judicial councils among different organs, such as sub-organs to the
council.* This is also suggested by the so-called Kyiv Recommendations on Judicial
Independence in Eastern Europe, in which the consensus is that the power of judi-
cial councils need to be divided and exercised by different bodies rather than having
a concentration of powers in one organ.>® Scholars suggest that the councils could
concentrate on just one aspect, e.g., judges’ careers, namely their selection, appoint-
ment, and promotion, and that administrative tasks are distributed to different organs.
Countries like Georgia have to work on two important aspects: the functions of the key
administrative organs and their composition. Balancing independence and account-
ability and increased transparency should be at the heart of future reform steps with
regard to the functions and composition of judicial councils.>®

The Justice Council of Georgia was established on 13 June 1997, based on the
organic law on common courts. The status of the council has changed many times
and the final status was completed in 2013 after the constitutional amendment. Since
then, the High Council of Justice of Georgia consists of 15 members. Eight members of
the High Council of Justice of Georgia are elected by a self-governing body of judges
of the general courts of Georgia according to the procedure determined by this Law;
five members are elected by the Parliament of Georgia, and one member is appointed
by the President of Georgia. The chairperson of the Supreme Court is, by virtue of his/
her position, a member of the High Council of Justice of Georgia. More than half of the
members of the High Council of Justice of Georgia are elected by the self-governing
body of Georgian general court judges according to this Law. The Parliament of Geor-
gia elects five members of the High Council of Justice of Georgia in a competition by
secret ballot and by a majority of three-fifths of the total number of members under
the procedures established by the Rules of Procedure of the Parliament of Georgia.
Candidates for membership of the High Council of Justice of Georgia are selected from
among the professors and scholars working in higher education institutions of Geor-
gia, members of the Bar Association of Georgia and/or persons nominated by non-
entrepreneurial (non-commercial) legal entities of Georgia, upon recommendations
of collegial management bodies of the organizations concerned.®

One of the important roles of the Council of Justice is to complete the judiciary,
which has a great impact on its independence. For the first time on 28 October 2016,

56 Ibidem, p. 944.

57" Ibidem, p. 945.

8 Kyiv Recommendations on Judicial Independence in Eastern Europe, South Caucasus and Central
Asia, in this volume, Annex 1, par. 2.

59 L.F. Miiller, p. 968.

€ Organic Law of Georgia on General Courts, https://matsne.gov.ge/en/document/view/90676?
publication=34 (accessed: 2020.05.10).
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the High Council of Justice appointed 12 judges for life after they had passed the three-
year probationary period.®' From the very beginning, the problem was that the Council
of Justice evaluated the judges appointed for a probationary period in such a way that
a detailed evaluation procedure was not established.® This is why there was a demand
for the council to stop the process of selecting judges, because the decisions were
unjustified, the problem was to make decisions by secret ballot,®* not to check the
minimum criteria, and not to have the right to appeal.** This shortcoming was partially
rectified by the adoption of the Law but not until January 2017. Consequently, judges
with shortcomings were selected during this period. The reappointment of current
and former judges raised doubts about the Council’s selective approach.®> According
to various estimates, the reform has not yielded real results, and 141 judges have been
reappointed on the basis of unsubstantiated and opaque decisions (including 67 for
life). This rule ensures the appointment of candidates acceptable to the ruling party
and loyal to them, so that there was little opportunity to influence the process from
the outside.

During 2017, the composition of the High Council of Justice was substantially re-
newed and 11 of its 15 members were replaced. Prior to that, the Fourth High Council
of Justice had failed to elect a fifteenth member of parliament elected by a qualified
majority in parliament with the participation of opposition political forces. Accord-
ing to observers, there was no will to reach a consensus and the authorities did not
provide for the inclusion of even one member with a different opinion in the council.
A change in the law later reduced the quorum, and parliament elected all non-judicial
members of the council by a simple majority without the participation of opposition
parties.®’ This strengthened the position of the ruling party in the Council of Justice.

In this situation, the only mechanism for influencing the process of appointment
of judges could be to submit a constitutional claim to the Constitutional Court. Al-
though a bit late, the Public Defender of Georgia has appealed to the Constitutional
Court against the rules for selecting candidates to be elected to the Supreme Court.
This claim argues that the Council’s lack of any obligation to substantiate and appeal
the decision does not ensure the selection of candidates solely on the basis of good
faith and competence, and that such a court cannot be construed as constitution-

1 Judges appointed for life for first time, 28 October 2016, https://civil.ge/ka/archives/155465 (ac-
cessed: 2020.05.10).

62 Monitoring Report of the High Council of Justice, N 5, Thilisi 2017, p. 43, https:/bit.ly/3fH6jor (ac-
cessed: 2020.05.10).

3 Monitoring Report of the High Council of Justice, #7, 2019, p. 14, https://transparency.ge/sites/
default/files/geo.pdf (accessed: 2020.05.10).

64 Public Initiative - Stop! 9 February 2016, https://bit.ly/35Kerji (accessed: 2020.05.10).
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(accessed: 2020.05.10).
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al.®8 On 30 July 2020, the Constitutional Court rejected the constitutional claim. The
Court clarified that the existence of several stages in the selection of candidates and
the individual assessment of the good faith and competence of the candidates at all
stages ensure proper decision-making and the decisions of the High Council of Justice
are not substantiated because it is a collegial body.® In this case, four of nine judges
of the Constitutional Court expressed the dissent opinion and said that the procedure
for selecting judges in the High Council of Justice does not provide the council mem-
bers with the necessary mechanisms for the proper selection of candidates and does
not guarantee arbitrariness and impartiality.”

This decision of the Constitutional Court was influenced by the change in the com-
position of the court. Two months before the decision, two new judges were appoint-
ed”" by the Supreme Court of Georgia to the Constitutional Court. A month earlier,
the vote of these judges had become crucial to the election of the President of the
Constitutional Court, and then the vote of the President was crucial to the rejection
of the Supreme Court’s dismissal claim. The fact that the Supreme Court appointed
a judge to the Constitutional Court in an expedited manner, including during a state
of emergency, which was highly criticized,”? indicates that the Supreme Court could be
interested in this outcome.

Following the court ruling, the ruling party initiated amendments to the law se-
lecting members of the Supreme Court by open ballot,”® which included a standard
for substantiating the decision at all stages of the Supreme Court’s selection process,
appealing the High Council of Justice decision to the Supreme Court Qualification
Chamber.”* The changes have been criticized by NGOs monitoring reforms in the ju-
diciary, who said the changes were fragmentary and would not change the proposed
situation in the judiciary, it is necessary to reform the High Council of Justice itself to
improve the procedures for the selection of Supreme Judges, including the selection

68 public Defender of Georgia v. Parliament of Georgia, Constitutional Claim, N1459, 11 November
2019, https://constcourt.ge/ka/judicial-acts?legal=1904 (accessed: 2020.05.10).
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(accessed: 2020.09.24).
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of candidates by the High Council of Justice, as well as the voting process in the Parlia-
ment of Georgiaz.”®

4. High School of Justice

The High School of Justice, as a legal entity under public law, is established on the
basis of this law. The purpose of the school is the professional training of persons to
be appointed judges in the system of common courts of Georgia. The school’s govern-
ing bodies are the school’s independent board and the school’s management. Three
members of the Council are judges, one judge member and one non-judge are elected
by the High Council of Justice from among its members, two members are elected by
the High Council of Justice from the academic faculties of universities. A student of
Justice is a person who, as a result of winning a competition, is enrolled in the school
by the decision of the High Council of Justice of Georgia.

In addition to meeting other requirements, a person who has completed a full train-
ing course of the High School of Justice and is on the Justice Trainee Qualifications List
may be appointed (elected) as a judge. At the same time, the law provides for exemp-
tions from studying in the High School of Justice. Persons nominated for the position
of Supreme Court judge, as well as former judges who have passed the judge quali-
fication exam, who were appointed to the position of judge on the Supreme Court
or in a district (city) or through competitions to the court of appeals and has at least
18 months of experience as a judge, are exempted from studying at the High School
of Justice.”

In recent years, the main focus has been on the High Council of Justice, although
the High School of Justice is no less important. With few exceptions, the school is a key
part of preparing new staff and updating the judiciary. However, in 2013-18, the com-
petition for judges was held only nine times and 243 judges were appointed, including
83 current judges, 88 former judges, two reserve judges, five Supreme Court judges,
constitutional Court judges, and only 65 students from the High School of Justice.
According to these statistics, from June 2013 to 20 August 2018, about 26.7% of the
judges appointed to positions based on the results of competitions were students of
the High School of Justice.”” As we can see, the majority of candidates appointed are
current or former judges.

During this period, the role of the school was very important because the term of
office of large number of the judges expired, and this provided a great opportunity to

7> Draft Law on Common Courts is Fragmentary and Cannot Meet Challenges - Coalition, 8 Septem-
ber 2020, https://bit.ly/360UN4I (accessed: 2020.09.24).

76 Organic Law of Georgia on General Courts, 4 December 2009, LHG, 41, 08/12/2009, https://matsne.
gov.ge/ka/document/view/90676?publication=37 (accessed: 2020.05.10).

77" K.Kukava, M. Orzhonia, G. Beraia, A. Chiabrishvili, S. Buadze, Professional Training of Judges System
in Georgia, 2019, p. 65, https://bit.ly/2YXjb3B (accessed: 2020.05.10).
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update the system. However, in the end, a number of former judges were re-appointed
as judges, whose honesty and professionalism were critical. This is why the independ-
ence of the High School of Justice from the High Council of Justice is important, and
the High Council of Justice should not be given a decisive role in the selection process.
Such a mechanism would block the way for more than one professional who wants
to work in the courts. This is why it is necessary for the High School of Justice to be
authorized to appoint, conduct, and qualify students for the school qualification exam.

5. Independent Inspector’s Office

The Independent Inspector’s office was established on 8 February 2017, in the High
Council of Justice to conduct objective, impartial, thorough investigations of the al-
leged disciplinary misconduct of judges and to conduct preliminary investigations. An
independent inspector is elected by the High Council of Justice for a term of five years
by a majority of the full members of the council. The inspector initiates disciplinary
proceedings against judges, conducts investigations and submits substantiated con-
clusions to the High Council of Justice. If a judge faces a disciplinary charge, the High
Council of Justice of Georgia makes a decision on the disciplinary action of the judge
and sends the disciplinary case to the Disciplinary Board of Judges of the Common
Courts, consisting of five members, three of whom are judges of the General Courts of
Georgia, and two of whom are not judges. The final decision is made by the Disciplin-
ary Board.’®

The creation of an independent inspector was important, although the legislation
failed to ensure its independence. The appointment and dismissal rules mean that the
inspector is fully dependent on the High Council of Justice. Instead of a law, the pro-
cedure for selecting an inspector is determined entirely by the High Council of Justice
and the election of the inspector is made only with the consent of the judge members
of the Council and not with the support of a qualified majority of the members. Dur-
ing the third wave of judicial reform, there was a proposal to elect the independent
inspector not by the Council of Justice, but by Parliament upon a nomination from the
President of Georgia, but this initiative was not adopted.

In addition to the legislative gap, the competition did not ensure the election of an
independent inspector. The first competition announced in 2017 was canceled. A new
competition was announced in October 2017, and an independent inspector was se-
lected. In December 2019, parliament elected an independent inspector as a perma-
nent judge of the Supreme Court, replacing him with a new head of the Department of
Political Finance Monitoring of the State Audit Office in 2013-18 and a Deputy Director
of the High School of Justice from August 2019. He was also a candidate for a Supreme

78 Organic Law of Georgia on “Amendments to the Organic Law of Georgia on Common Courts’,
8 February 2017, https://matsne.gov.ge/ka/document/view/3536739?publication=0#DOCUMENT:1
(accessed: 2020.05.10).
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Court judge in 2019, although the Council of Justice did not nominate him for par-
liament. The Council of Justice conducted closed-door interviews with independent
inspectors and did not publish the selection or interview processes on its website.

6. Election of the Supreme Court of Georgia

The election of Supreme Court judges is important to ensure the independence of
the judiciary in Georgia. This process started on 20 March 2015, with the election of
Nino Gvenetadze as the Chairman of the Supreme Court. He was selected by the Presi-
dent of Georgia from 28 candidates and presented to the Parliament. Gvenetadze has
been working in the judiciary since the 1990s, was a judge of the Supreme Court, and
in 2005 was dismissed by the Disciplinary Board of the High Council of Justice. Gvene-
tadze had high hopes for the reform of the judiciary. Although suddenly in 2018, the
chairman of the Supreme Court resigned.” Gvenetadze cited his health as the reason
for leaving the post; however, this reason was unbelievable. In fact, there was contro-
versy and pressure on him from members of the Council of Justice and certain groups
of judges.®® After his resignation, the President of Georgia began extensive consulta-
tions to select a new chairman of the court.®' However, the parliamentary majority did
not participate in the discussion, no consensus was reached, and no candidate was
named.®? The president’s decision was criticized strongly by the NGO coalition.®

The constitutional reform implemented in 2017-18 affected the structure and
powers of the Supreme Court of Georgia. As a result of the changes, the number of Su-
preme Court judges increased from 16 to 28, appointment for life was introduced, and
the High Council of Justice was given the power to nominate candidates submitted
to parliament. Prior to the constitutional amendments, the Speaker of the Supreme
Court of Georgia and the judges of the Supreme Court were elected by parliament for
a term of at least ten years upon the recommendation of the President of Georgia.®*
Under the new process, the High Council of Justice openly selects candidates for the
first time, determines the applicants’ compliance with the minimum requirements, es-
tablishes a short list of candidates by secret ballot, verifies the accuracy of the data
provided, and conducts individual public interviews with candidates. Board members

7% The resignation letter of the Supreme Court of Georgia and the Chairman of the High Council
of Justice Nino Gvenetadze, 2 August 2018, http://www.supremecourt.ge/news/id/1769 (accessed:
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then evaluate the candidates and rank them by secret ballot. Each candidate with the
highest scores is re-elected by secret ballot. The list of candidates who receive at least
two-thirds of the total number of votes are submitted to parliament. After this process,
a public interview with each candidate takes place in the Parliamentary Committee.
Candidates who receive the majority of votes in parliament are appointed as judges.®

This rule gave special power to the High Council of Justice. In 2018, the High Coun-
cil of Justice came to the attention of the public. On 24 December 2018, the Council
chose ten candidates as lifetime judges on the Supreme Court. The decision was not
accompanied by any documents, including brief information about the candidates. All
ten candidates were current judges, and two of them were also members of the High
Council of Justice. The decision was particularly condemned by non-judge members
Anna Dolidze and Nazi Janezashvili,® who asked to the Parliament to make changes so
that a candidate for Supreme Court justice must be selected by consensus in the Coun-
cil of Justice. At the same time, NGO coalition®” and the Ombudsman®® were against
the decision. The nomination was made under conditions in which there was no leg-
islation that defined the criteria and procedures for selecting candidates and without
consulting the relevant stakeholders.® After the protest, the Chairman of the Parlia-
ment stated that the selection of the judges would be conducted in accordance with
the pre-set procedure and criteria.®® The ten judges of the Supreme Court rejected
their candidacy.”’ It was announced that in 2019 that the law would set up judge selec-
tion criteria for the list of judges.®?

Although some changes were made in the legislation, in 2019 this process did
not go smoothly. On 10 May 2019, the High Council of Justice started the process of
selecting candidates for the Georgian Parliament, which lasted almost four months.
It ended on 4 September 2019, with the publication of a list of 20 candidates who had
to be submitted to parliament for approval. This was controversial in the parliamentary
majority itself. Eka Beselia, chairwoman of the legal committee, protested against the
list and the non-transparency of the procedure for approving judges citing that there
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were candidates on the list who had been doing political work during the previous
government. She then resigned from the post of chairman of the legal committee®
and then the ruling party.

Public hearings of candidates in parliament revealed many shortcomings and
showed that the majority of them did not even meet the minimum criteria of quali-
fication and professional integrity. Nevertheless, the Georgian Parliament appointed
14 candidates to the Supreme Court of Georgia for life. These appointments were made
without the participation of the opposition and in the wake of protests by civil society
organizations. In fact, the ruling party completed the Supreme Court of Georgia in
a one-party manner, which can be described as an attempt to influence the court.**

The process of selecting judges was flawed by the legislation, which was criticized
by the Organization for Democracy and Human Rights (OSCE/ODIHR)* and the Venice
Commission.”® Among other issues, it was very important to substantiate the decision
of the High Council of Justice, the right to appeal to the court, the conflict of interest
between the members of the Council and the candidates for judges.” The selection
of candidates by the Council by secret ballot undermined the merit-based selection
system.®® Under these conditions, significant irregularities were observed during the
selection process. For example, five candidates did not have master's degrees. The
Council of ten members acted in a coordinated fashion, and the secrecy of the ballot,
evaluation did not achieve the goal of transparency and impartiality of the selection
process. There was manipulation of voting points due to unreasonableness, conflicts of
interest among members and candidates based on ties of relationship, and more.* The
Venice Commission criticized the lack of justification and appeal.’® The ombudsman
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also considered that the decisions of the council were biased in terms of integrity and
the evaluation of competency.'”

In addition to the appointment of judges, the issue of electing the leadership of the
Supreme Court is important. As | have mentioned, after the resignation of Nino Gven-
etadze, the new candidate for the post of the Chairman of the Supreme Court was not
nominated and from 2 August 2018, to 17 March 2020, the Deputy Chairperson Mzia
Todua was acting chairman of the court. Before the Supreme Court, she was a judge of
one of the district courts from the Soviet period 1985-98, and chairman of the Cham-
ber of the Court of Appeals in 1999-2005. In 2006-12, she was the head of the legal
department of Bidzina Ivanishvili’s Kartu Group, the chairman of the ruling party. After
the Georgian Dream came to power, she was elected a member of the Supreme Court
of Georgia in 2015.

Shalva Tadumadze, former Chief Prosecutor of Georgia, became the second Depu-
ty Chairman of the Supreme Court and held this position in 2018-19 until his appoint-
ment for life to the Supreme Court. Prior to that, he was an independent lawyer at vari-
ous times and, in 2008-12 he had his own law firm and was also the lawyer of Bidzina
Ivanishvili, the leader of Georgian Dream. After Georgian Dream came to power, he was
the Parliamentary Secretary of the Government of Georgia in 2012-18.Tadumadze has
been criticized for accusing the former mayor of Tbilsi and then as a Supreme Court
judge, he sentenced him and sent him back to prison. This was considered to be a vio-
lation of the right to a fair trial guaranteed by the Constitution. He was also involved in
a scandal regarding a diploma proving his education. NGOs claimed that Tadumadze
had no relevant education. Higher legal education is necessary not only for judges on
the Supreme Court, but also for prosecutors, and the lack of appropriate education
renders the Attorney General an unauthorized person and a thorough investigation
is necessary.'®

Initially, it was known that Tadumadze would be elected chairman of the Supreme
Court, which sparked protests. Eventually, Nino Kadagidze was elected chairman of
the Supreme Court. Kadagidze was a judge of the Court of Appeals in 2000-02, and
a Supreme Court judge in 2002-12. After the expiration of his ten-year term, he was
reappointed, and in 2013-19 he was a judge on the Court of Appeals. In December
2019 he was elected a judge of the Supreme Court for life, and on 17 March 2020, he
became the chairman of the Supreme Court for a ten-year term. However, at the same
time, the former General Prosecutor has become the deputy chairman of the Supreme
Court and chairman of the Criminal Cassation Chamber, and the second deputy chair-
man, Mzia Todua, is the chairman of the Chamber of Civil Cases.
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7. Prospects of Independence of the Judiciary in Georgia

According to a 2020 report by Freedom House in, Georgia’s Democracy Index is
slightly worse than last year at 3.25 out of 3.29 points, and this deterioration is due to
the independence of the judiciary. Freedom House reports that despite ongoing judi-
cial reforms, executive and legislative interference in the courts remains a substantial
problem, as does a lack of transparency and professionalism surrounding judicial pro-
ceedings. Oligarchic influence affects the country’s political affairs, policy decisions,
and media environment, and the rule of law is undermined by politicization.’® The
ruling majority in parliament granted lifelong tenure to 14 judges on the country’s
Supreme Court following a “highly dysfunctional and unprofessional” appointment
process.'

All the opposition parties and non-governmental organizations that observe the
independence of the judiciary agree that the current government has gained political
influence over the judiciary and has done nothing for its independence. A large num-
ber of opposition parties are in favor of radical changes in the courts after the change
of government, and hopes are pinned on the 2020 parliamentary elections. They hope
that the ruling party will lose the election and that the parties are planning joint judi-
cial reform. About 20 opposition parties have signed a memorandum on judicial re-
form. The signatory political parties agree that after the defeat of Georgian Dream in
the parliamentary elections of 2020, they will carry out reforms to achieve real judicial
independence and to build confidence in the judiciary quickly.

According to the text of the memorandum, the parties agree to: 1) introduce juries
for grave and particularly grave crimes during the first year of the reform and for all
offenses involving imprisonment within the subsequent four years; 2) introduce of the
election of judges in the first instance before the end of 2021; 3) through constitu-
tional amendments, terminate the powers of the current members of the High Council
of Justice, unify the Supreme and Constitutional Courts, and repeal all acts of appoint-
ment of judges from 2017; 4) appoint judges from the United States and the United
Kingdom to the Supreme Court and Court of Appeal for long periods, which should be
the majority of all possible panels; 5) recognize US Supreme Court decisions as case
law in cases relating to freedom of speech, as well as disputes between the state and
businesses or citizens (civil or administrative).'®
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Conclusions

To summarize, without some fundamental changes, it will be impossible to achieve
effective results for ensuring the independence of the judiciary. It is true that the op-
position parties have agreed on the main issues of the changes, but there is consider-
able resistance to these proposals, and there are differences of opinion among the
opposition parties themselves.

One of the most important issues will be the election of 14 members of the Su-
preme Court of Georgia. If we recall the process of election of the Supreme Court in
2019, it will be crucial for judicial independence to fill the court with professional, con-
scientious judges through a transparent procedure.

In order to ensure the independence of the judiciary, it is necessary to redistribute
the powers of the High Council of Justice in such a way that it ensures independence
from the government while retaining internal independence and accountability.

It will be important to implement legislative changes that will allow the judiciary
to be updated with new judges. Primarily, this concerns the selection of judges from
among graduates of the High School of Justice, which today, as we have seen, is lim-
ited. It is important to note that according to recent changes, students will be admit-
ted to the school by the High School of Justice and not by the High Council of Justice.

It is important to ensure the real Independence of the independence inspector
from the High Council of Justice. An official who initiates disciplinary proceedings
against judges and conducts inspections and investigations cannot be under the full
control of the High Council of Justice.

The Constitutional Court of Georgia rejected a claim of the constitutionality of the
rule of selecting judges for the High Council of Justice, which provides for making de-
cisions using secret ballots, does not require reasoned decisions, and does not allow
decisions to be appealed. After rejecting this claim, the process of the fair selection of
judges will be much more dependent on legislative changes that will be adopted after
the new parliamentary elections to be held on 31 October 2020.
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Summary
Malkhaz Nakashidze
Contemporary Challenges Facing Judicial Independence in Georgia

This article analyses the ongoing processes in the judicial system of Georgia and the main chal-
lenges facing the country in ensuring the independence of the judiciary. In the article, the au-
thor reviews the legislative changes made in the system of common courts, as well as the legal
and political aspects of the renewal of the composition of the courts. The article focuses on how
the decisions made by government affected the independence of the judiciary. From this point
of view, the results of several so-called waves of judicial reform and the peculiarities of the crea-
tion of new mechanisms, such as the temporary state commission on miscarriages of justice, are
analyzed. The article also discusses the status of the High Council of Justice and the rules of for-
mation and their roles in ensuring the independence of the judiciary and the problems related
to the appointment of judges for life. Finally, appropriate proposals and recommendations are
presented to ensure the independence of the judiciary in Georgia.

Keywords: Georgia, judicial independence, courts, the High Council of Justice

Streszczenie
Malkhaz Nakashidze
Wspotczesne wyzwania stojace przed niezaleznoscig sadownictwa w Gruzji

Artykut zostat poswiecony analizie proceséw zachodzacych w sadownictwie Gruzji oraz gtow-
nym wyzwaniom, ktére stoja przed tym krajem w zakresie zapewnienia niezawistosci wymiaru
sprawiedliwosci. Autor analizuje zmiany legislacyjne dotyczace ustroju sadéw powszechnych,
a takze prawnych i politycznych aspektéw odnawiania sktadu, koncentrujac sie na wptywie
podjetych przez rzad decyzji na niezawisto$¢ sadownictwa. Z tego punktu widzenia analizo-
wane sg wyniki kilku tzw. fal reform wymiaru sprawiedliwosci oraz specyfika tworzenia nowych
mechanizmow, takich jak tymczasowa panstwowa komisja ds. pomytek sadowych. W artykule
omoéwiono réwniez status Naczelnej Rady Sagdownictwa oraz zasady jej powotywania, jak row-
niez role tego organu w zapewnieniu niezawisto$ci wymiaru sprawiedliwosci. Autor odnidst
sie réowniez do problemoéw zwigzanych z dozywotnim powotywaniem sedziéw. W konkluzjach
przedstawione zostaty propozycje i zalecenia zmierzajace do zapewnienia niezaleznosci sadow-
nictwa w Gruz;ji.

Stowa kluczowe: Gruzja, niezaleznos¢ sadownictwa, sady, Naczelna Rada Sadownictwa



