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UNIVERSALITY OF THE RHODIAN MARITIME LAW
FROM THE STANDPOINT OF NEOEVOLUTIONISM!

There is no dispute that the many solutions developed in Roman law, and
especially in the Western European Roman tradition following the codification of
Justinian the Great, have been a source of inspiration as well as tried and tested
reference points for the contemporary legal deliberation, in the very least provid-
ing arguments in favour of increased flexibility of the law in the future; some, one
the other hand, remain a monument of timeless values.?

The same is frequently said about the Rhodian law concerning jettison,
i.e. throwing goods overboard in order to lighten and consequently save the ves-
sel, described and detailed in the opinions of Roman jurists, which have been
preserved mostly in Justinian’s Digest from 533 AD, under the title De lege Rhodia
de iactu (D. 14.2).3

The Rhodian custom or more precisely the Rhodian principle, based on equity
which requires joint contribution to offset damage, is considered to be a primary
source of knowledge of the terms of jettison and other risks associated with navi-

L T am grateful for the critical remarks on the preliminary draft of the paper, presented at Interna-
tional Seminar “Roman maritime law” November 18-19", 2017, Gdarisk, and its more elaborated version at
IX. Rechtshistorikertag im Ostseeraum/9" Conference in Legal History in the Baltic Sea Area 16-20 May 2018
in Tallinn/Reval and Tartu/Dorpat, Estonia — “Recht und Wirtschaft in Stadt und Land Law and Economics in
Urban and Rural Environment.” — especially Professors Albrecht Cordes (Goethe-Universitat, Frankfurt
am Main) and Anton Rudokwas (Saint Petersburg State University).

2 On the modern discussions about the place of Romanistics in legal studies see e.g. Zimmermann
(2015), esp. 466—470; Dajczak (2018).

% For details see Wagner (1997); Aubert (2007), with previous studies. In Polish scholars, see still partly
valid Plodzien (1961) and in short: Benincasa (2011), 91-98 (see also previous studies concerning Lex
Rhodia de iactu, compiled ibidem in note 14 on page 18). About Digesta Iustiniani in general cf. only from
recent studies Honoré (2010); Lovato (2013).
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gation. The rules are supposed to have originated at least around 1000-800 BC
and, as early as the fourth century BC, they were applied in the Mediterranean,
also supplanting the customary ius naufragii, which allowed the inhabitants to
seize all that washed ashore from the wreck of a ship along its coast (cf. Purpura,
2002).* It was then adopted and elaborated by the Romans since the late Roman
Republic, when slave trade and food supply for Rome — apart from luxury goods
— became vital for the Roman state, becoming an integral part of the contractual
relations between the parties to a contract of carriage by sea (see e.g. Benincasa,
2011, 35-47, with previous studies). One of the crucial issues in this regard was
the transportation of annona for the inhabitants of Rome, conducted by private
shipowners and controlled by the state, a practice which lasted until the Vandal
occupation of North Africa in 442 and then after 500 AD, possibly as late as the
Arab conquest of North Africa in the end of the seventh century (in the East, the
supply for Constantinople continued from 332 until the collapse of the Roman
rule in Egypt in 642 AD) (for details see Sirks, 1991, esp. 161-168, 191-239).

The Rhodian principle was so easily adopted by the Romans because it “was
a sort of common lex mercatoria maritima for the states bordering on the Mediter-
ranean Sea” (Zimmermann, 1996, 407—408). They acknowledged it as a part of
the natural law, which they readily recognized as a vital component of the ius
gentium,” while its implementation is an illustration of the limited reception of
foreign rules in Roman private law.® It happened, as Reinhard Zimmerman aptly
observed, because “the idea of the community of risk and emanating from the
principle of aequitas, late Republican jurisprudence received the lex Rhodia into
Roman Law, not by way of legal surgery, but in a most natural or homeopathic
manner” (Zimmermann, 1996, 408). According to Roman law, the practical ap-
plication of the principle known as Lex Rhodia de iactu was ensued exclusively in
the framework of the locatio conductio (operis), the contract of good faith of Roman
law,” where the vector was the locator and the magister navis, who saved “the ves-
sel from foundering by throwing goods overboard and thus lightening the ship”,
was the conductor (Zimmermann, 1996, 407). The former was entitled to sue the
latter for the value of his property that had been jettisoned but minus his own
share in the loss, while the magister navis in turn would sue cargo owners for their
pro rata contribution. Lex Rhodia de iactu also applied in cases where a part of the
cargo was used to ransom a ship from pirates, who despite the efforts of the Ro-

* Gomes (2014) provides an outline of historical development of the concept of limitation of liability
in maritime transportation until the modern times. See also Nawrot (2019) [in this volume], quoting
inter alii the instructive sketch of Gaca (2016).

5 The meaning of ius gentium and its relation to nature and natural law is discussed in detail in: Kaser
(1993). Also, listen to the lecture by Humfress (2017).

® Disputes concerning the origin and the place of lex Rhodia de iactu in Roman law has recently been
summarized by Chevreau (2005), esp. notes 7-8. See also Sdnchez-Moreno Ellar (2013); Sogiit (2017),
esp. note 10.

7 Concerning bona fides in Roman law see in detail: Dajczak (1997); Dajczak (1998); Dajczak (1999).
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mans were a real threat to naval transport, especially in late antiquity (cf. e.g. de
Souza, 1999, 228-240; Gruenewald, 2004; Drinkwater, 2015; Caldwell, 2015).

The Rhodian Code of Jettison influenced maritime law since the Middle Ages,
via the Byzantine version preserved in Basilica, a collection of laws published by
the emperor Leo VI in the late ninth century AD, though particular contribution
should be attributed to the Nomos Rhodion Nautikos, probably dating in the same
period.® However, the latter described mutual relations between the parties as
part of the contract of societas (koinonia), adding some specific details concern-
ing the jettison while, as already noted, Roman law relied on the contract locatio
conductio in this regard.” Thanks to the text of Justinian’s codification and, even
more prominently, due to Roman customary law," the Roman variant — the Byz-
antine understanding of lex Rhodia aside — inspired the development of maritime
and commercial practices in the Mediterranean. It manifested first in the Italian
and Croatian cities from eleventh century onwards, and then re-emerged in the
famous Catalonian Llibre del Consolat del Mar from the fourteenth century, which
enjoyed the same status as the Rhodian law had done in its day." The rules of the
Rhodian Code of Jettison were brought by the Crusaders — thanks to the Mari-
time Assizes of the Kingdom of Jerusalem and especially the French Réles d’Oléron
(1160) — to the Anglo-Norman world as well."> The compilation known as the
Black Book of the Admiralty, possibly from the early fourteenth century quoted the
Roéles d’Oléron in the beginning, which means that the rules concerning jettison
in English maritime law partially followed ancient traditions in this regard (on
the other hand, the Court of Admiralty was the most powerful English judicial
institution using the rules of Roman law in its practice).”® The rules governing
average rooted in the Mediterranean traditions inspired to some degree the cus-
tomary law concerning jettison in the Baltic Sea; since the fourteenth century,
the Laws of Visby were particularly important in that area, including Gdansk."
The issue of the seventeenth-century national maritime codes in Sweden (1667),"
France (1681) and Denmark (1683) (see in details Gaca, 1992) was the next step
in the development of maritime law; the most important of the enactments was

8 See about some aspects of maritime law in Basilica Kofanov (2014).

¥ See details Andrés Santos (2019) [in this volume]. See also about the manuscripts of Nomos Rhodion
Nautikos e.g. Burgmann (2009).

10 As correctly noticed Berman (1983), 340.

11 See in general e.g. Purpura (2013). About Llibre del Consolat del Mar see Chiner Gimeno — Galiana
Chacén (2003); Klimaszewska (2011), 32-37. For the Polish reader available is edition of Libera (1957).
Concerning Croatian examples see details in: Duki¢ (2016).

12 Cf Klimaszewska (2011), 26-32, with previous studies. Cf also Bshm (2019) [in this volume)].

13 Cf the edition of Twiss (1871). See Marzec (2004) concerning the Court of Admiralty.

4 Cf from recent studies Frankot (2007); Frankot (2012), esp. 27-42, 81-109. See also in general Zim-
mermann (1996), 411-412. From Polish authors still valid are remarks of Matysik (1958), 44-46;, Matysik
(1960). Maciejewski (2000) discussed other sources of maritime law in medieval Gdansk.

5 About the legal enactments in Sweden in the early modern times see: Kotkas (2014), esp. 151-152.
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Jean-Baptiste Colbert’s Ordonnance de la Marine."® The substantive law embodied
in the ordnance was very closely emulated in the French Code de Commerce, whose
adoption in 1807 meant that maritime law in France and the countries influenced
by this code — as well as separately by the German enactments, including the
cardinal and still applicable Handelsgesetzbuch of 1897 — was thereafter considered
as a branch of commercial law, at the expense of importance previously attached
to custom and usage.”” However, the international nature of naval transportation
caused it to be recognized as a supranational issue, resulting in the introduction
of the important York Antwerp Rules of 1890 concerning general average — last
updated in 2004 — whose spirit recalls the Rhodian legal antecessor.'® At the same
time, the Roman understanding of the Rhodian principle of jettison inspired the
doctrine concerning the compensation for any damage incurred in joint interest
or in other people’s interest. The concept was developed gradually since the dis-
covery of Justinian’s Digest in Italy and the establishment of the medieval school
of glossators in the eleventh century; it may still be encountered in a number of
present-day civil codes.”

* % K

Roman Law, which itself depends on previous concepts regarding jettison,
played the main role in civilian legal tradition, but the problem of how to handle
the issue was solved independently in similar way by later customary law as well.

Consequently, looking for a direct inspiration of the Roman lex Rhodia de iactu
seems therefore to be a case of cognitive bias, i.e. an error in thinking in which the
context and the framing of information influence individual judgment and deci-
sion-making.? An intuitive, common understanding of the principles of general

16" General overview of early modern regulations till 1681 is given by Gormley (1961). Cf. also Allaire
(2015) about the development of French maritime law between 1500-1800. See also Warlamont (1955)
for the possible inspirations of the Ordonnance de la Marine of 1681.

17 For details see Klimaszewska (2011), esp. 200-215, concerning the importance of the Code de Com-
merce of 1807. About further history of commercial law in Europe see e.g. Flume (2014). Poland pos-
sesses its own Maritime Code Act from 2001 (Journal of Laws No. 138, item 1545, with further amend-
ments; concerning the general average see Articles 250-256), which replaced the former enactment
of 1961. The history of maritime law in Poland is however much more complex. See e.g. Mlynarczyk
(2012).

18 Cf Cornah (2004). For the outline of later development see Kruit (2017), 25-31. Cf. also https:/www.
britannica.com/topic/maritime-law#ref39237 [access: 15.03.2019].

19" The foremost of those is the Austrian Allgeneines Biirgerliches Gesetzbuch of 1811, still remaining in
force. Besides Austria, the enactment is also the basic civil code of Liechtenstein, while its influence
persisted in other successor states of Austria-Hungary (along with the Polish Civil Code of 1964); the
concept is also shared by Roman-Dutch Law. See Zalewski (2016); Zalewski (2019) [in this volume]
and briefly Zimmermann (1996), 409-411. On the discover of Digesta Iustiniani and the school of glos-
sators see e.g. Lange (1997); Brundage (2008), esp. 219-282; Ascheri (2013), esp. 105-242 and briefly
Meuller (1990); Dondorp, Schrange (2007); Pennington (2007). According to Schiavone (2012) it was
only then that the modern concept of law was born.

2 Cf https:;//www.interaction-design.org/literature/topics/cognitive-biases [access: 15.03.2019]. On
the understanding of cognitive biases from an evolutionary perspective see e.g. Haselton, Nettle,
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average existed in many legal sources since antiquity but opinions varied widely
regarding the details of the procedure and the events covered by its provisions,
therefore the scope of the law of jettison tended to vary over time (see correctly
Ferrandiz, 2017). It must also be underlined that only since the Middle Ages has
general average been approached as a separate subject, independent from con-
tracts for the carriage of goods by sea and maritime insurance law. It was not the
case with Lex Rhodia de iactu which, as underlined above, was understood by the
Romans within the framework of the contract locatio conductio (operis). Apart from
the historical examples discussed above, one cannot forget the Muslim concept of
jettison, which also exerted considerably influence on maritime legal traditions:
even the English average (from Latin avaria/averia) is derived in fact from Ara-
bic awar (a defect, or anything defective or damaged, including partially spoiled
merchandise).”!

It seems therefore a little obsolete to assert today that “Rhodian principle has
been the corner-stone upon which have rested through all the centuries, and still
rest, the dealings of men of the sea with the innumerable cases of mishap which
arise upon the sea” (Benedict, 1909, 241). These words may be treated as an exam-
ple of invoking tradition (argumentum ad antiquitatem), which might be fallacious
as such,” or even an example of authority bias, the tendency to attribute greater
accuracy to the opinion of an authority figure.® On the other hand, the truth is
that Rhodian principle represented time-tested wisdom and reflected sophisti-
cated adaptation to the environment of maritime trade.

Therefore it seems to be an example of a principle of ancient origin which was
so ‘natural’ that it continues to exists — although in a somewhat modified form —
even today. What is more, an analysis of the various historic regimes concerning
jettison shows that despite many differences all of them share a similar concept:
if the income was common, so should be the loss, while the expenditure and
sacrifices for the common safety of the parties interested in the maritime venture
were to be borne and made by (some of) the parties who had benefited therefrom
(Kruit, 2015, esp. 192 and 202). This means that fairness is at their core, regardless

Andrews (2005); Haselton, Nettle, Murray (2015). Cognitive bias has led to many simplifications in
modern Romanistics. Cf. Dajczak (2013), esp. 11, quoting Kahnemann (2012). Despite simplifications,
the ‘antique (also Roman) themes’ continue to be exploited — albeit in quite a different vein — in mod-
ern political discourses too. See e.g. Morley (2009), esp. 141-163 and Mac Sweeney [et al.] (2019).

2L Cf httpsy/en.wikipedia.org/wiki/List_of English words of Arabic_origin_(A-B) (s.v. average) [ac-
cess: 15.03.2019]. In greeater detail see Khalilieh (1998), 87-105; Khalilieh (2006), esp. 150-194. Cf. also
Paine (2015), 198-228.

2 Arqumentum ad antiquitatem — an argument in which a proposition is deemed correct on the basis
that it is correlated with some past or present tradition. About its advantages and limitations cf. e.g.
Harpine (1993).

2 For details see e.g. Blass (1999). Moral Foundation Theory goes as far as claiming that the authority/
subversion is one of pillars of human morality: it was shaped by our long primate history of hierarchi-
cal social interactions and underlies virtues of leadership and followership, including deference to
legitimate authority and respect for traditions. Cf studies quoted supra and remarks in note 33.
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of the fact that it cannot always be conclusively stated whether the diffusion of
the ancient Rhodian principle took place in reality or whether the different laws
were the effect of parallel development.

The rules concerning jettison which developed in the past and still feature in
modern legal enactments and international rules, perfectly correspond in this
regard with human nature as described by modern evolutionary studies: it is
underlined that it comprises a universal and innate concept of justice, which chal-
lenges the idea of seeing the people as autonomous individuals, free to make
their own decisions.*

One of the leading approaches in modern evolutionary studies, namely evo-
lutionary psychology, seeks to account for human actions from the standpoint of
biological and cultural evolution (or more precisely positing their co-evolution
within the Dual inheritance theory); it advances the research, or is a component
part of sociobiology.” Evolutionary psychologists presume that much of human
behaviour is the output of psychological adaptations that evolved to solve re-
current problems in human ancestral environments and therefore they may be
viewed in the context of the forces of natural selection.? Their studies, combined
with the findings of other evolutionary researchers, suggest therefore to a pos-
sible biological basis of many social norms that penalize (or reward) behaviour
which benefits individuals, i.e. moral and legal norms too.” To put it briefly but
aptly, “Contemporary humans inherit primitive predispositions to react positive-
ly to being treated fairly and negatively to being treated unfairly, to pass judg-
ment on those who treat others fairly or unfairly, and to feel obliged to pay back
others” (Krebs, 2008, 243).%

The discoveries of evolutionary psychologists and the data collected by re-
searchers representing other branches of psychology led Jonathan Haidt,” an
American researcher who combines evolutionary studies with social psychol-

2 ‘Free will’ is well known concept promoted in Western philosophy. For details see O’Connor,
Franklin (2019), with further literature. This approach avoids one of the basic issues correctly under-
lined by Shusterman (2006), p. 4: “Philosophers have emphasized rationality and language as the dis-
tinguishing essence of human kind, but human embodiment seems at least as universal and essential
a condition of humanity.”

% The term “sociobiology” originated at least as early as the 1940s but the concept did not gain major
recognition until the publication of Wilson (1975), esp. 547-575 concerning its possible application to
humans. On Dual Inheritance Theory in detail see: Henrich, McElreath (2007).

% On evolutionary psychology in detail see e.g. Barkow, Cosmides, Tooby (1992); Buss (2005); Dun-
bar, Barret (2007); Buss (2012); Buss (2015). On different branches of sociobiology see Alcock (2001),
8-21.

¥ For summaries concerning both issues see: Jones (2005); Krebs (2005); Jones (2015); Kurzban,
DeScioli (2015). Also, on the use of evolutionary psychology in the study of modern social issues:
Barkow (2006); Craig Roberts (2011). Among Polish scholars cf. also Zatuski (2009).

2 On the vision of ‘human nature’ in the light of evolutionary psychology see detailed discussion in
Pinker (2002), with further literature.

% However, the evolutionary approach seems to be the leading one in modern psychology. Cf. Bu-
dzicz (2018).
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ogy, to a more complex idea concerning the roots of morality among humans (cf.
Haidt, 2012, esp. 111-218). According to Haidt, as representatives of the species
Homo sapiens we share six innate moral foundations, upon which cultures have
developed their various moralities just as there are five innate taste receptors on
the tongue, which human cultures have used to create many different cuisines.®
The six building blocks are care/harm, fairness/cheating, liberty/oppression, loy-
alty/betrayal, authority/subversion, and sanctity/degradation. Moral Foundations
Theory, which Haidt co-developed with Craig Joseph and Jesse Graham (see Gra-
ham [et al.], 2012),°' promoted the idea that fairness/cheating foundation, related
to the evolutionary process of reciprocal altruism,* generates ideas of justice,
rights, and autonomy, not just the need of equality but rather the expectation of
justice in social dimensions.®

Humans are in fact hardwired with a sense of morality, together with the basic
sense of justice and what is more, we certainly share that last trait with chim-
panzees, representatives of Pan, humans’ closest living relative.* It means that
human at least the last common ancestor of chimpanzees and humans, who lived
ca 67 million years ago, was probably also sensitive with regard to justice.®® Con-
sequently, it is nothing surprising that an intuitive, common understanding of
just/unjust, which constitutes the basis of the concept of general average whose

% The phenomenon of culture, defined as a process which involves social transmittance of a novel
behavior, both among peers and between generations is possibly not an exclusive human domain
and this behaviour is shared by many members of the animal kingdom (Primates; Cetacea - whales,
dolphins, and porpoises; rats; birds, fishes). See https://en.wikipedia.org/wiki/Animal_culture [access:
15.03.2019]. Cf. also the comparison between the cultures of humans and chimpanzees: Boesch (2012).
31 Cf. also http://www.moralfoundations.org/ [access: 15.03.2019].

32 Trivers (1971) developed the original theory of reciprocal altruism, proposed by Hamilton (1964)
who based it on ‘kin selection’ theory to explain the altruistic behaviours among unrelated organisms.
See e.g. Hames (2015) about the value of both approaches for evolutionary psychology. According to
a debatable view, group selection might have been equally important to kin selection among humans,
because models based on the dominant significance of kinship do not account for all the aspects of
human behaviour. Cf. Nowak, Tarnita, Wilson (2010) but contra Pinker (2015).

3 Boehm (1999) came forward with a comprehensive vision of why a more egalitarian social organi-
sation emerged and persisted among the traditional societies before the Neolithic revolution (where-
by the social organisation was based on reverse dominance hierarchy where the pyramid of power
is turned upside down, with a politically united rank and file decisively dominating the alpha-male
types). The concept was developed in Boehm (2012), esp. 75-87. The hierarchical ordering of social
structures is thus more characteristic of human societies; however, all human societies, large or small,
wealthy or poor, industrialized or subsistence based, have at least status hierarchies. For details see
Vugt, Tybur (2015). As a result political flexibility of our species is formidable: we can be quite egalitar-
ian but we can be quite despotic as well.

3 Cf Mendes, Steinbeis (2018), with previous studies. See also Bloom (2013), concerning the innate
sense of justice among human children.

% To date, there no consensus has been achieved as to whether it should include the genus Par (i.e.
common chimpanzees and bonobos) into the Hominini. On the modern discussion concerning the re-
lation between evolution of humans and chimps see overview in: Muller, Wrangham, Pilbeam (2017).
Cf. also preliminary remarks concerning the place of humans among primates from the standpoint of
modern palaeontology: Begun (2016), 1-26.
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development owed to some extent to the Rhodian principle concerning the jet-
tison played some role, caused the latter to be appreciated in the past and today.

* X ¥

As previously noted, modern legal national enactments and international
rules concerning general average are only in part an effect of social engineering
on the part of lawmakers. Quite contrary, they are mainly the upshot of social
experience and long-lasting legal tradition. However, this is not the only reason
why historically developed provisions concerning jettison are still valid today:.
As it was deduced, it happens also because they are founded on fairness, which
corresponds with the paradigm of universality of human nature which, shaped
in the course of the evolution of the Homo sapiens, incorporates an innate sense
of justice.

The discussed example shows therefore that law studies, also those focusing
on legal history, such as Roman law studies, can utilize some of the findings of
modern evolutionary studies — especially those made by evolutionary psycholo-
gists — to their advantage (see Wiewiorowski, 2015, 19-21, 292, with further litera-
ture). The approach enables one to arrive at a more profound understanding why
certain principles of law which have historical origins, including many principles
of Roman law, are still recalled in legal practice or even exist in a modified form in
modern law.* Studies carried out in such a fashion may demonstrate the actual,
not declarative universality of historical experience afforded by the Roman law
and legal tradition in general. Among other things, they permit one to establish
the boundaries, already verified in the past, which delimit the scope of solutions
chosen by the traditionally construed legislator and other entities which exert an
influence on the shape of solutions in legal systems in various areas of social life.
As the research of evolutionary studies indicates, these boundaries are universal
and provide a basis for the system of values to which people adhere, despite the
utterly different social realities of the contemporary and antique world, and de-
spite the gradual and inevitable severing of the bonds between the contemporary
legal institutions and their historical antecessors, occasioned by the turbulent cul-
tural transformations. They are associated with biological, evolved components
of human nature which register relatively minor change over time. Taking histori-
cal experience into consideration would thus be partly supported by the evidence
provided by natural and social sciences, and therefore would be of paramount
significance for legal studies. This approach would help to promote the idea of
unity of knowledge — a consilience that attempts to bridge the culture gap be-
tween the sciences and the humanities promoted recently by biologist Edward

% Cf Wiewiorowski (2018), where the perspective of evolutionary psychology are applied to differ-
entissues of the Roman law studies, focusing specifically on legal maxims (note 13 list previous papers
in similar vein are quoted).
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O. Wilson, which the dilemmas of the modern world acutely require (cf. Wilson,
1998; see also studies collected in: Slingerland, Collard, 2012; Carroll, McAdams,
Wilson, 2016).
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Jacek Wiewiorowski

UNIVERSALITY OF THE RHODIAN MARITIME
LAW FROM THE STANDPOINT OF NEOEVOLUTIONISM

The article is devoted to the Rhodian maritime law (i.e. lex Rhodia de iactu [Rhodian law
about jettison]), which is considered to be a primary source of knowledge about the terms
of jettison and other risks associated with navigation in maritime law. First, the Author
presents general information concerning the issue and the impact of law in legal history.
Then, he draws on the findings of sciences with regard to the roots of the sense of justice
among humans and points out their correspondences with solutions adopted in Rhodian
law about jettison. In conclusion, the Author advocates the need to resort to the achieve-
ments of evolutionary psychology in studies devoted to Roman law and modern legal
studies as well. In his opinion, this would serve to verify and support the thesis that certain
solutions developed by Roman law are universal as well as to promote the idea of return-
ing to the unity of knowledge (consilience).



