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Abstract

The European Commission in the course of recent years published a set of relevant
documents related to the strengthening of the rule of law within the EU. These
targeted initiatives are focused on EU Member States, while they almost completely
fail to address the negotiations within the accession process of the aspiring Member
States. Bearing this in mind, this article aims to challenge the approach taken by
some authors who claim that the European conditionality can undermine the rule of
law and lead to regulatory fragmentation and fragmented governance. To that end,
the paper offers a hybrid model, which the authors want to use to assess the quality
of the internal process of strengthening of the rule of law in EU Member States, as
well as the quality of the ongoing rule of law related negotiation process in the
Republic of Serbia. The offered theoretical model combines elements of the external
conditionality, the social learning and lesson-drawing models. Finally, the paper
provides certain proposals aimed at improving the framework for judicial reform in
aspiring Member States of the European Union.
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INTRODUCTION

The principle of the rule of law is evolving and taking on a new relevance in the
European Union (EU). This trend became particularly apparent after the European
Commission in the course of recent years published a set of important documents
related to the strengthening of the rule of law within the EU. The other EU institutions
also contributed to this issue, but the European Commission played its full part “as
guardian of the Treaties” given that the rule of law is one of the founding values of
the EU.[COM, 2019a: 17] These initiatives are primarily devoted to the rule of law as
a European post-accession topic, while their implications for the enlargement process
are not clearly outlined.[Nikolaidis, Kleinfeld 2012: 35]

In spite of the strengthened support to the rule of law, there are still, in legal and
political theory, voices claiming that the European conditionality can undermine the
rule of law and lead to regulatory fragmentation and fragmented governance. [Slapin
2015: 627-648] These authors rely on the commonly accepted understanding of the
notion of external conditionality, which employs a rationalist bargaining model, in
which the independent actors, in this case, states and supranational organisations,
exchange information, threats and promises in order to achieve their desired goals.
[Schimmelfennig, Sedelmeier 2004: 671] In the EU accession process, the EU sets
the adoption of its norms and rules as a condition, which the target states have to
fulfil in order to receive a reward. [Knezevi¢ Bojovi¢, Cori¢, Visekruna 2019: 233-253]
However, as Schimmelfennig and Sedelmeier point out, the EU remains free to choose
both the conditions and the rewards. [Schimmelfennig, Sedelmeier 2019: 3] An
illustrative example of the wide discretion on the side of the EU came in October
2019, when, despite the declarations made by the President-elect of the European
Commission, in which she reaffirmed the European perspective of the Western
Balkans, the European Council failed to make the anticipated decision and rejected
North Macedonia’s and Albania’s bid for membership. [Parliament 2019] [EUCO,
2019] [Nikolaidis, Kleinfeld 2012: 7]

In this paper, the authors will assess whether the new developments achieved within
the EU in the area of the rule of law make the arguments brought by defenders of the
aforementioned theoretical approach futile. Therefore, it will be particularly examined
to which extent the introduced EU developments can be assessed as positive, as well
as whether they are in line with the hybrid theoretical model, proposed by the authors
of this paper. The envisaged hybrid model combines elements of the external
conditionality model, the social learning model, as well as the lesson-drawing model.
[Schimmelfennig, Sedelmeier 2004: 673] The social learning model assumes a
resonance between the norms and values in the target candidate state and the norms
and values espoused by the EU, while the lesson-drawing model assumes that the
candidate countries would be expected to adopt the EU rules if they considered these
to be effective remedies to domestic challenges and needs. [Schimmelfennig,
Sedelmeier 2004: 673]

After an analysis of the potential implications for the aspiring Member State arising
from the new documents related to the rule of law , the authors will assess whether
the ongoing reform of the judiciary in the Republic of Serbia, conducted in the context
of Chapter 23 negotiations is in line with the rule of law standards as determined in
the recent documents of the EU. In addition, it will be examined to what extent the
proposed hybrid model, which combines elements of the external conditionality, the
social learning and lesson-drawing models, is applicable to the judiciary reform.
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Although the rule of law, as an EU concept, does have a broad meaning, which
pertains to values that have to be achieved by all public authorities, this paper will
focus on one of its aspects, an independent judiciary.

1. STRENGTHENED SUPPORT TO THE RULE OF LAW -TO WHOM IT MAY
CONCERN?

The European Commission has published three relevant communications aimed at
strengthening the protection of the rule of law in all Member States.[COM 2014| [COM
2019] [COM 2019a] All of them stress the importance of the rule of law for all EU
citizens and for the EU as a whole, while they almost do not mention the relevance of
the rule of law toolboxes for aspiring Member States.

The first communication of 2014 was meant to complement the existing
instruments (infringement procedures and mechanisms under Article 7 of the
Treaty on European Union) as, at that time, it was observed that there were
situations, in which threats relating the rule of law could not have been effectively
addressed by the said two mechanisms.![COM 2014: 6] This communication sets
out the Framework to address threats to the rule of law, which are of a systemic
nature.2[COM, 2019a: 7] The given framework is envisaged as a three-stage process
(a Commission assessment, a Commission recommendation and a follow-up to the
recommendation) and is set to apply equally in all Member States, on the basis of
the same benchmarks as to what is a systemic threat to the rule of law. However,
the framework is almost of no relevance for the aspiring Member States. When it
comes to pre-accession situations, this communication only refers to the
importance of the Cooperation and Verification Mechanisms for tackling systemic
deficiencies related to the rule of law.3[COM 2014: 6]

The remaining two rule-of-law-related communications were subsequently published
by the European Commission in 2019, and again, they are addressed to Member
States only. Both underline that effective enforcement of the rule of law in the EU
Member States requires a toolbox which would rest on three pillars: promotion,
prevention and response. Relating activities promoting the rule of law, the documents
identify the need for a stronger engagement of political groups, national parliaments,
the civil society and the private sector in promotional activities, as well as in
developing grassroots discussions on the rule of law issues.[COM, 2019] In addition,
the two communications insist on the need to promote the rule of law standards
developed by the Court of Justice of the EU in its case law, including the compilation
of the relevant findings of this Court. Those standards developed by the Court can
serve as “a compass to flag” reforms.[COM 2019a]

With regard to preventive activities, the communications rightly point to the need for
further development of the existing tools, as to improve the assessment of the state
of the rule of law. In that regard, they recognized a specific necessity for improvement

1 Namely, it was argued that the thresholds for activating both existing instruments are too
high as well as that those mechanisms are not always appropriate to quickly respond to
threats to the rule of law in Member States.

2 The Court of Justice of the EU and the European Court on Human Rights do have relevant
case law in that regard. See.

3 The Cooperation and Verification Mechanism (CVM) was introduced as a transitional
measure for the monitoring of judicial reform and fight against corruption in Romania and
Bulgaria at the time of their accession to the EU in 2007. Monitoring will continue under
horizontal instruments, once this special mechanism ends.

213



EJTS European Journal of Transformation Studies 2019, V. 7, No. 2

of the EU’s capacity building of a more profound and comparative knowledge base on
the rule of law in Member States, to make dialogue more productive, as well as to
enable potential problems to be acknowledged at an early stage.[COM 2019] In that
context, the following mechanisms were identified: the European Semester cycle of
economic, fiscal and social policy coordination, which provides country analysis
reports and makes recommendations for structural reforms encouraging growth in
areas such as an effective judicial system; the annual EU Justice Scoreboard as a
comparative tool assessing the independence, quality and efficiency of national
judicial systems based on a range of indicators, and Commission’s Structural Reform
Support Service, which provides technical support for structural reforms in Member
States, in areas relevant to strengthening the respect for the rule of law.[COM 2019]
[COM 20194]

Both promotion and prevention activities seem in line with the models of social
learning and lesson-drawing which claim that national perspectives on the adequacy
of EU rules to tackle domestic issues are the underlying incentive for adherence to
such rules. Furthermore, the engagement of national authorities and civil society
representatives in promotional activities will strengthen their knowledge of the
benefits of the EU framework for the rule of law and will further encourage them to
apply the given EU framework. Additionally, preventive activities which are aimed at
providing comparative tools, such as the EU Justice Scoreboard, will additionally
strengthen the knowledge at national level about the comparative level of compliance
of other national systems with rule of law standards as well as about best practices
which should be followed in that regard.

On the other hand, when it comes to the third pillar of the so-called response
activities, the communications consider strengthening the cooperation with the
Council of Europe and reinforcing the cooperation with other international
organizations dealing with rule of law issues, such as the Organisation for Security
and Cooperation in Europe and the Organization for Economic Cooperation and
Development. [Cori¢, Zirojevic 2015: 371-393] This idea constitutes a positive
development given that it will preclude the development of regulatory fragmentation
and fragmented governance, which might emerge as one of potential adverse
consequences of the EU conditionality approach.

Finally, it is noteworthy that both communications recognize the need to introduce
the strengthened consequences, or in other words specific mechanisms including
rule-of-law-related conditionalities, in case a Member State refuses to avoid or remedy
specific risks to the implementation of EU law or policies.[COM 2019] [COM 2019a]
This clearly reflects the previously discussed theoretical concept of the EU
conditionality. However, it seems that the proposed EU conditionalities do not pose
any threat to the rule of law, neither lead to fragmentation as long as the concept of
the rule of law and the systematic cooperation is clearly defined and protected.
However, although all these communications do provide relevant ideas on how to
further develop an effective and meaningful rule of law toolbox in the future, their
application has remained mostly limited to the Member States. When it comes to
aspiring Member States, those communications only stress that the rule of law has
become progressively more central to the EU accession process further referring to
the Western Balkan Strategy of February 2014 and the Sibiu commitment in Strategic
Agenda of the European Council of 21 June 2019. Both documents are not primarily
focused on strengthening the rule of law framework. While the latter document does
not introduce any clarification in that regard, the same is not true for the Western
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Balkan Strategy, which pertains to an enlargement perspective for an enhanced EU
engagement with the Western Balkans. Namely, after the general finding that efforts
to engage in rule of law-related reforms in the region should be intensified, the
Western Balkan Strategy stipulated that the tools developed during the negotiations
with Montenegro and Serbia within the rule of law chapters should also be used in
other Western Balkan countries “as a stimulus for early adoption of key reforms”.
[COM 2018:10]

It is envisaged that those tools will include analysis of legislation and practice in this
field, leading to the establishment of detailed action plans prioritising key issues, and
close monitoring of implementation and delivery of concrete results. Moreover, the
European Commission in that context underlines that the negotiating frameworks for
Montenegro and for Serbia insist on the need for rule of law reforms to be addressed
early in the negotiations. Therefore, a substantial improvement should be required
on the rule of law and its related results, which include the judicial reform before
technical talks on other accession negotiation chapters can be provisionally closed.
[COM 2018:10] The given enlargement “fundamentals first” approach was already
heralded in the European Commission’s Enlargement Strategy for 2011-2012. [COM
2012:6]

The main shortcoming that should be addressed to all these EU documents is that it
remained unclear why they failed to establish a clear link between the rule of law tools
and criteria, which are applicable for Member States, and those states which are only
aspiring. Given that the rule of law is equally post-accession and pre-accession concern,
the developed toolbox and benchmarks should be more inter-connected.

In the following section of the paper, the authors will try to show that the reform of
the judicial system which is to be conducted in the context of the Chapter 23
negotiatians in the Republic of Serbia may offer some additional tools beyond those
mentioned in the Western Balkan Strategy. They may be replicated in other aspiring
Member States on their road of strengthening the rule of law in the accession
negotiation process.

2. SERBIAN MODEL OF EU ACCESSION AND JUDICIAL REFORM: SEGMENTS
THAT MAY GUIDE FUTURE JUDICIAL REFORMS IN ASPIRING MEMBER
STATES?

The state of affairs in the ongoing accession talks with the six remaining non-EU
Western Balkan countries confirms the central position of the rule of law within the
process of EU enlargement, but it also shows that there is much to be
attained.[Kmezic 2019: 88] Since late 2015, the European Commission has taken
additional measures to foster rule of law transformation changes first through
strengthened progress reporting methodology and then through the introduction of
non-papers, six-month Commission reports to the European Council on the state of
play in Chapters 23 and 24, under the EU negotiation frameworks with Serbia and
Montenegro. [Knezevic 2015: 67-78]

Those measures aimed at fostering the rule of law are welcomed as they are intended
to deepen the monitoring of rule of law related developments in the EU candidate
countries and thus to acquire a deeper understanding of their practices. This
apparently helps strengthening a proactive role that is played by the Republic of
Serbia as an EU candidate country. This principle is in line with the rule of law
framework, introduced for all EU Member States, according to which it is of utmost
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importance for the EU to enhance its capacity to build a more profound and
comparative knowledge base on the rule of law situation in Member States, to make
dialogue more productive, as well as to enable early detection of any backsliding in
reforms. [COM 2019]

Although meaningful, those measures are possibly, to some extent, hindered by
political messages that full membership, even in the case of frontrunners, such as
Serbia and Montenegro, may not come in 2025 at the earliest, but may not come at
all.[Zivanovic 2019] This lack of a clear and credible enlargement perspective can
seriously hinder reformatory processes in Western Balkan countries, and undermine
EU credibility and any remaining leverage that the EU conditionality may have in
fostering the rule of law. This is an issue that may have serious implications not only
in terms of shifts in international relations in the region, but also have a profound
effect on citizens, as it may slow down the pace of reforms.[Savic Filipovic 2019]
Therefore, it is of utmost importance to introduce measures aimed at strengthening
a sense of ownership on the part of key national stakeholders.

Before getting to the measures introduced in the ongoing accession negotiation
process with the Republic of Serbia, it is important to bear in mind some specific
features of the judicial reform in the Republic of Serbia, as it precedes the EU
accession process. Initially, reforms in the judiciary in Serbia have been mostly driven
by internal demands and shifts in values and paradigms attempting to confirm
discontinuity with the Milosevic regime. [Knezevi¢ Bojovic 2019: 381-412] [Pavlovi¢
2005: 183-196] [Hasanbegovi¢ 2005: 55-65] [Zilovic 2012: 87-108] [Raki¢ Vodinelic,
Knezevi¢ Bojovic, Reljanovi¢ 2012] Following the adoption of three national judicial
reform strategies, the opening of Chapter 23 in July 2016 led to fragmentation of the
judicial reform in Serbia, as the Action Plan for Chapter 23 (AP 23) became the focal
document for reforms in the judiciary, side-lining the national judicial reform
strategy. That state of play was in stark contrast with the approach advocated by the
European Commission in its recent documents, according to which development of
regulatory fragmentation and fragmented governance and the lack of systematic
cooperation hinder the achievement of the rule of law standards. [COM 2019a:8]
However, a positive trend became apparent in the case of the Republic of Serbia in
the past two years, given that the Serbian government, led by the Ministry of Justice,
has started mitigating the level of fragmentation of the key public policy documents
related to the justice sector through streamlining the efforts and synchronising and
coordinating actions and outputs. Given that the National Judicial Reform Strategy
has expired and that AP 23 needed revision because timelines for implementation of
a number of activities have expired, while other activities needed adjustment, Serbia
has embarked on the comprehensive task of revising the AP23 and developing a new
strategy document for the judiciary, at the same time. The decision to develop both
documents can be further interpreted as a clear policy commitment to address the
internal needs of the judiciary in the national policy document, while responding to
EU requirements in a separate, dedicated document. By doing so, it seems that the
Serbian accession model is going to include elements of the EU conditionality
approach, along with elements of social learning and lesson-drawing models, in
driving the reforms forward particularly in cases where internal demands for reform
exist together with the external conditionality demands.

In early 2019, the Ministry of Justice has presented the Draft Revision of the AP 23.
The proposed interventions range from deletion of completed activities, through
adjustment of deadlines for implementation and introduction of more relevant
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indicators, to updating of planned activities. [Ministerstvo pravde 2019| Following
interventions in the working text prompted by public consultations, the Draft
Revision of AP23 was forwarded to the European Commission.

Almost at the same time, in the spring of 2019, the Ministry of Justice presented the
Working text of the 2019-2024 National Judicial Development Strategy.+ The Strategy
envisages that the monitoring mechanism for the implementation of the Action Plan
for Chapter 23 shall also be utilised to monitor the implementation of the Strategy,
using the same methodology. Following a round of public consultations, in summer
2019, the Ministry of Justice presented the final Working Draft of the 2019-2024
National Judicial Development Strategy, reiterating the decision to streamline the
implementation process through the AP23. The taken approach is of great importance
because it not only fosters ownership on the part of the key national stakeholders,
but it also enables needed synergetic planning and delivery of activities and outputs
and eliminates the existing fragmentation by driving the reforms forward.

Some of the recent European Commission’s comments given as a feedback with
regard to the Draft Revision of the AP23 are particularly important in the context of
overcoming the box-ticking approach to EU conditionality.> Namely, the European
Commission stressed that it would welcome if the Serbian authorities decided to
fundamentally improve the impact indicators across the board. More concretely, it
was recommended that indicators be improved, for example, by drawing upon the
forthcoming regional measurement projects with CEPEJ [CEPEJ] and the World Bank
(“Dashboard Western Balkans” and “regional justice survey”).

The relevance of the given comments can be, in part attributable to the fact that
indicators set in the AP23 too often resort to positive assessments made in annual
Progress Reports. Due to that, those indicators not only set the reform agenda directly
in the realm of EU conditionality, but they also rely on an assessment that might be
changed annually just to demonstrate that the candidate country has fulfilled the
requests set in interim benchmarks. Moreover, it seems that the given comments
derive from the approach of the European Commission on fostering systematic
cooperation among different international organizations, which was employed in its
documents aimed at strengthening the rule of law in Member States.

3. A WAY FORWARD

The presented measures, which were recently applied in the judiciary reform in the
context of the Chapter 23 negotiations in the Republic of Serbia, do apparently
constitute significant developments which are in line not only with the approach
taken in the recent set of rule of law documents tailored for all EU Member States. At
the same time, those measures are in line with the proposed theoretical hybrid model,

4 The Working text of the Strategy is organised around the following objectives: judicial
independence, judicial impartiality and accountability, advancement of judicial competence,
advancement of judicial efficiency, e-judiciary and judicial transparency and accessibility.

5 The European Commission comments related to the AP23 include a set of general and
recurrent comments, and more specific comments, incorporated in the text of the Draft with
regards to the three parts of the AP23: Judiciary, Fight Against Corruption and Fundamental
Rights. One major Commission recommendation is to structure the AP23 around interim
benchmarks rather than around screening report recommendations, as is currently the case,
while also including the actions aimed at implementing recommendations of the screening
report that are not reflected in an interim benchmark. This change would require extensive
intervention in the Draft Revision of the AP23, but, if taken up by the Serbian government,
might help re-kindle the reformatory efforts across the complex body stakeholders.
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which combines elements of the external conditionality, the social learning and
lesson-drawing models.

This being said, it seems that as long as the EU targeted rule of law initiatives are
primarily devoted only to EU Member States, the external rule of law conditionality
will not be fully improved. Legally speaking, the internal process of strengthening the
rule of law of EU Member States and external rule of law conditionality remain
formally unrelated.

It seems that the EU failed to clarify why it did not regulate the rule of law toolbox
available to aspiring Member States in more detail. It would be beneficial for aspiring
Member States if the European Commission extended, as much as possible, the
application of the existing rule of law toolbox to them as well, particularly given that
the approach has already been adopted in the field of economy through the European
Semester Light process. [COM 2014]

By doing so, the aspiring Member States including the Republic of Serbia would be
encouraged to rely on tools such as the EU Justice Scoreboard. The Justice
Scoreboard has already been recognized as a governance instrument and determined
as one of the relevant tools available for strengthening the rule of law in all EU
Member States.[Dori, 2015] [Strelkov 2019: 15-27] The Justice Scoreboard may serve
as a main source of information, which would help the judiciary of the aspiring
Member States to measure themselves against the judiciaries of the current EU
Member States. By doing so, aspiring Member States will ensure that the judicial
reform and rule of law efforts do not deviate significantly from the efforts that are
taking place in EU Member States aimed at improving the functioning of their
judiciary.6 It is interesting that the Serbian Supreme Court of Cassation has already
adopted this framework as a point of reference for its reports.

Finally, it would be beneficial for aspiring Member States to rely more closely on
promotional activities which are set out in the targeted communications on the
strengthening of the rule of law of Member States. Such reliance would encourage
aspiring Member States inter alia to get more acquainted with and to promote the
rule of law standards developed by the Court of Justice of the EU. This approach
would be to some extent in line with a recommendation made by Kmezic, that the
way forward for the EU in the engagement with Western Balkan countries is in
reaching deeper beyond the institutional state structure, and providing the wider
public with the skills necessary to hold elites accountable.[Kmezic 2019:105] A
stronger engagement of national authorities, representatives of the civil society and
the private sector in promotional activities would significantly improve their
knowledge of the benefits of the EU framework related to the rule of law and further
strengthen the ownership of the judicial reform process on the part of national
stakeholders and consequently, its sustainability. This would further enable the
enlargement process to address at the same time the internal needs of the judiciary
as well as the EU requirements. In this way, it meets the requirements of the
envisaged theoretical hybrid model, which combines elements of the external
conditionality, the social learning and lesson-drawing models.

6 For instance, currently in the EU, procedural law remains an area of particular attention in
a number of Member States and a significant amount of new reforms have been announced
for legal aid, alternative dispute resolution methods (ADR), court specialization, and judicial
maps. In addition, efforts are invested in issues like court fees, administration, and ICT
development. These are, therefore, the trends that Serbia needs to take into account in its
judicial reform design and implementation.
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